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INDICTMENT 
S- 75 cr. 


INTRODUCTION 

1. At all times material herein. East Coast 
Cinerama Theatre, Inc. also known as East Coast Cinematic 
Theatre, Inc. (hereinafter: East Coast Cinerama Theatre, 

Inc.) was a corporation with offices at 233 W. 42nd Street, 
in New York, New York, and engaged in the business of 
selling and renting films for peep show machines. 

2. At all times material herein, MARTIN J. HODAS, 
the defendant, was President of East Coast Cinerama Theatre, 

Inc. and as.such, was responsible for the general and fiscal 
management of said corporation. 

3. At all times material herein, HERBERT J. LEVIN, 
the defendant, wa3 Vice President of East Coast Cinerama 
Theatre, Inc. and as such was responsible for the fiscal 
management and collection of monies of said corporation. 

COUNT ONE 

The Grand Jury charges: 

1. Prom on or about the 12th day of August, 1968 
and continuing thereafter up to and including the 14th day 
of May, 1969, in the Southern District of New York and 
elsewhere, MARTIN J. HODAS and HERBERT J. LEVIN, the defendant*, 
and other persons to the Grand Jury unknown, unlawfully, 
wilfully and knowingly did combine, conspire, confederate and 
agree together and with each other to commit offenses against 
the United States, to wit, to violate Title 26, United States 



Indictment. 


— . . ..I :ith 1 irr uoiJUT 

-.. ', N Ml ITHfUT OF Ni'.W YORK 


UNITED STATES OF AMERICA 
- v- 

MARTIN J. HODAS and 
HERBERT J. LEVIN, 

Defendants. 
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Cods, Section 7201. and -o dofraud H». United S-tU.. end *« 
ar.ency thereof, to wit, the Internal Revenue Service of the 

Treasury Department of the United States. 

2. It was a part of said conspiracy that the 

defendants, MARTIN J. HODAS and HERBERT J. LS7IIJ, would, by 
means of secret and hidden corporate books and records of East 
Coast Cinerama Theatre, Inc., defraud the United States and 
an agency thereof by Impeding, Impairing, obstructing and 
defeating the governmental functions of the Internal Revenue 
Service of the Treasury Department of the United States In 
ascertaining, computing, assessing and collecting revenue, to 
wit: income taxes due and owing from East Coast Cinerama 

Theatre, Inc. 

3. Among the means whereby said defendants and 
co- conspirators would carry out the said conspiracy were the 

following: 

(a) The defendants MARTIN J. HODAS and HERBERT 

J. LEVIN would maintain two separate sets of books and records 
one set of books and records for their accountants, to be used 
for the purpose of the corporate income tax; these books and 
records containing fraudulent and false statements of "peep 
show' machines and film sale Income of East Coast Cinerama 
Theatre, Inc. and a second, secret set of books and records, 
containing the true and accurate Income of Ea3t Coast Cineram 
Theatre, Inc. 1 

(b) The defendants MARTIN J. HODAS and HERBERT 
J. LEVIN would hide and keep secret from their accountants ar 
from the Internal Revenue Service, Treasury Department of th< 
United States, a secret set of books and records, referred t< 
in paragraph 3(a) herein, and would unlawfully, wilfully and 
knowingly present false and fraudulent books and records sho 
false and fraudulent and understated Income to their 

ss 

accountants and bookkeepers for the purpose of having said 
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raise, rmudulunt nn>i underotatod 1 nr ora e trnnsulttcd to t»io 
Internal Revenue Service on the Corporate Income Tax Return 
for 1968 of East Coast Cinerama Theatre, Inc. thereby reducing 
the taxes due and owing by East Coast Cinerama Theatre, Inc. 
to the United States of America. 

OVERT ACTS 

In furtherance of said conspiracy and to effect the 
objects thereof, the defendants and their co-conspirator3_ 
committed and caused to be committed in the Southern District 
of New York the following overt acts among others: 

1. In or about March, 1968, the defendants MARTIN 
J. HODAS and HERBERT J. LEVIN became officers in East Coast 
Cinerama Theatre, Inc., New York, N. Y. 

2. From on or about August 12, 1968 up to on or 
about February 28, 1969, in the Southern District of New York 
and elsewhere, the defendant, HERBERT J. LEVIN kept periodic 
records, to wit: daily books and collection books of monies 
reflecting the true income of East Coast Cinerama Theatre, Inc. 

3. From on or about August 12, 1968 up to or on 
about February 28, 1969, in the Southern District of New York, 
and elsewhere, the defendants, MARTIN J. HODAS and HERBERT J. 
LEVIN, falsely and fraudulently made and caused to be made 
income sheets and records and data falsely showing the income, 
for the same period of East Coast Cinerama Theatre, Inc. 

4. From on or about August 12, 1968 up to on or 
about February 28, 1969, ithe defendants MARTIN J. HODAS and 
H3R3ERT J. LEVIN presented and caused to be presented false 
and fraudulent income sheets, records, data and day books 
described in paragraph 3 herein, to Phil Welnper, C.P.A. and 
Robert Johnson at 233 W. 42nd Street, New York, New York. 

5. On or about May 14, 1969, the defendant, MARTIN 
J. HODAS, as president of East Coast Cinerama Theatre, Inc. 
signed a U.S. Corporate Income Tax Return Form 1120. 

(Title 18, United States Code, Section 371) 


f 
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COUNT TWO 

The Grand Jury further charges: 

That on or about the 14th day of May, 1969, In the 
Southern District of New York, MARTIN J. HODAS and HERBERT J. 
LEVIN, the defendants, who were the President and Vice 
President, respectively, of East Coast Cinerama Theatre, Inc., 
a corporation located at 23? West 42nd Street, New York, New 
York, did unlawfully, wilfully and knowingly attempt to evade 
and defeat a large part of the taxes due and owing by the 
said corporation to the United States of America for the fiscal 
year ending February 28, 1969 by preparing and causing to be 
prepared and filing and causing to be filed with the Internal 
Revenue Service a false and fraudulent corporate Income tax 
return. Form 1120, of East Coast Cinerama Theatre, Inc., 
wherein It was stated that the corporation's taxable Income 
for the fiscal year ending February 28, 1969 was $4,493.41 
and that the amount of tax due and owing thereon was $171.78, 
whereas, as the defendants then and there well knew the 
corporation's income for the fiscal year ending February 28, 

1969 was $139,459.81 and that the amount of tax due and owing 
to the United States of America was $65,397.37. 

(Title 26, United States Code, Section 7201, 
and Title 18, United States Code, Section 2) 

COU NT THREE 

The Grand Jury further charges: 

That on or about the 14th day of May, 1969, in the 
* Southern District of Nevr York, MARTIN J. HODAS and HERBERT J. 
LEVIN, the defendants, did unlawfully, wilfully and knowingly 
make and subscribe and did unlawfully, wilfully and knowingly 
aid, abet, assist and cause to be so made and subscribed u 
corporate Income tax return. Form 1120, for East Coa3t Cinerama 
' Theatre, Inc., a corporation located at 233 West 42nd Street, 

\ New York, New York, which was verified by a written declaration 
• that it was made under the penalties of perjury and was filed 

1 

I 

with the Internal Revenue Service, which said tax return they 
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5. 

did not believe to t>e true and correct as to every material 
matter In that the said defendants stated therein that the 
gross receipts of East Coast Cinerama Theatre, Inc. for the 
taxable year ending February 28, 1^>9 were $86,179-20 whereas, 
as the said defendants then and there well knew, the gross 
receipts of said East Coast Cinerama Theatre, Inc. for the 
fiscal year ending February 28, 1969 were $359>586.60. 

(Title 26, United States Code, Section 7206(1) and 
Title 18, United States Code, Section 2) 


~7 //~ 'C. t 

<\\ <-• "> «' 


PAUL J. CUHflAN 
United States Attorney 


i 
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nTITRD -STATES Or AMERICA, 


-«cjo irist- 

MAT.T £J i7. ECDA3 *nd 
J. EEVlii, 
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Doicnnsjits. 


V * 


METZl^R, O.J.s 

Thr dulcrsd^rts -uv* ciiargtd *i\ on in**ici.nvnt 

with tax ovaiicn. ircvo to au-:.-.rc.7s as ev*.icnc« 

\ 

the hooka ani ire.a*i?aw ;roa th? bwsiacan 'Jicai.jc* 
of 2-jSt Const wia«nati<i*» l (sc. (raat Const), 113 ’■•ost 
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tnny varc chtnancl nuraunnr. to a •* rvnrrvi '• varrmt. 

evJLdsnti-ary baring v.** ar.ld on thm rocicn 
wnich d«v«. ,-io»d tl;c* xgIIo*’; ng -‘net:.. On J-r.nar/ 27, 

1 :.< 72 , ictootiv D?;wJ.; Cr of v.hs *uJ:J.5 0 ..cr.V. a .'.vnrrc. 
Central Invocriernticr. Unit of t'm* l>v York City "'c-Lica 
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Department, obtained a search warrant to search “210 
Vest 42nd Street, ground floor bookstore, ctoro area 
and cash register - for a nenod obscene magazine, and 
books and records related to its purchase and solo. 

This bookstore is operated by one Black Jack Books, 

% 

which is not connected with £>.st Coast. The validity 

I 

of this warrant is not questioned. . 

The premises vero divided ii^to three parts, a 

I 

bookstore area, an area containing "peep show* machines 

set up for operation, followed by a closed area accessible 

only through a defer in the rear of tho peep show area. 

The public could freely cove in the first two araas. Tha 

door to the rear was open when tho detective entered tho 

— 

premises. 2a observed a nan working on a fils’ coating 
machine inside the door. 

Once inside the room Gray noticed a film bos 

» { 

which had a at ill photo pasted to it. By looking at the 
flln leader, he saw tho title *Sex JJursc," and by looking 
[ at tho frsmea, ha saw that tho film wrs m Scx ilurae,* 

which had boon “deemed* obscene. This "deeming* was the 
result of a ncr.£dv«:*aary finding by Judge Kcbert Haft 

f 

I ** 
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less than one month previously. Upon further examination 
he noticed other films and film boxes, among them ? ,-vvral 
marked "Superman" find "Piss cn Susan, “ titles he Hrc 
have been seized in other raids. 

The man at the film coating machine stated th-_ , 
the premises were operated by East Coast, not by the 

% 

bookstore, and took the detective downstairs to prove this 
fact. In the basement Cray observed in excess of ICO peep 
show machines. Gray also discovered ^ certificate cf 

I 

cccupnncy shewing that East Coast, whose address vas 
listed as 113 West 42nd Street, vas tho tenant of the 


oresriues. 


By this time Assistant District Attorney John 


Jacobs had arrived. Cn his instructions, nothing was seized 
from ths East Coast premises, but Grey went downtown to 
Jacobs' office where ha obtained copies of "Superman* 
and "Piss on Susan" that had been seized in other raids 
cn other stores. Ho took these films to Judga'Wcias 
iwho viewed them and issued a search warrant for the East 
Ccnnt preoizses at 210 Knot 42nd Street for these two 
films and for "Sax Nursa," as evidence of • tho crina of 
vhai.isale t vremotion of obscene materials, K.V. Penal Law 


J 
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§ 2 35.06. According to Cray's r.ffticiavit, "Sex Kurse" 

had bean damned obscene by Juego Haft. 

At tbs sane tine# based cn a separate affidavit 


vhich only referred to ".'Sex Eurse," Judge Weiss issued a 
warrant for the search of Last Coast’s offices at 113 
yjent 42nd Street for "books end records of East Coast 
cinematics Inc. reflecting a ’peep show* business in 
X3ew York County in violation of 235.05 of the Penal Law . . • 


Pursuant to this -.Tarrant, police seised certain corgcrats 


beaks and records from defendants’ 


desks ana files which 


v^re uced to obtain the indictment charging incase tax 

I 

evasion. It is these boohs end records that defendants 
seek to suppress. 


I. Standing 

Tharc is no cmeation that the initial warrant 
was oropsrly i'souad. Tho question is whether it v» s 
legally executed as it affect9 those defendants. 

Tho government argues that defendants lack the 
etsnding to attack the 8eiaure of the records. In Crown 
v>- Tilled States . 411 U.3. 223 (1073). the Court, in its 
cost recent formulation c£ the standing requirements for 
Fourth Aiaendr.cnt claims, feurd no standing x.-hcro tho 


4 
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defendants 

“(a) were not cn the mrcnices at tho time 
of tho cent: ct-.c search end mc inure? (fc) 
aliened no proprietary or ':cneesc.ory 
interest in tho orciciacs? and (c) were 
not charged with an offense that includes* 
as an essential claimt of the oftmse 
charged, possession cf tho seized tvidenca 
at the time of tho contested search and 
seizure." Id . at 229. 

It is cbvlcus that defendants here were neither 

I 

on the premises nor was possession of anything searched 

i 

for, or later seized, an element of tHo crime with which 

t 

•they ftre charged. Accordingly* in order to have standing, 

defendants hero must shew a sufficient proprietary or 

} 

possessory interest in the premises rt 210 V.'cet 42nd Street. 

In Mnneusi v. DeFortc , 392 U.S. 254 (1968), the 
Court held that a union representative had standing to 
suppress evidence of the union's records seized illegally 
from a desk in his office in the union'3 premises. Of 
course, he had no personal possessory or proprietary 

s 

interest either in tho records or in his office space. 

However, tho Ccurt stated thati 

"capacity to claim the protection cf 
the (Fourth) Amendment etc-xndo not 
ur>cn a property right in ir.Vadrd 
place out uacn whether th; area v.:a 
one in which there vas n reasonable 
expectation cf freedom from gevem- 
nental intrusion." Id. at 363. 


5 
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?he Court noted that D."Port« rncnt a considerable cnount 
cf tine in his office, and thst the records seized were 
in his actual custody at the tine of seizure. 

In tho instant esse, it is trus that the premises 
ct 210 V.at 42nd street were leased by Cast Coast, of which 
Codas was the sole stockholder and both defendants were . 

\ 

officers. However, neither icaintained offices at thi3 

. 

location. They vc-ra there only irregularly. East Cos3t*3 
portion of tlia premises was c?cn to erteioyaes of the boo*c— 
store who had to pass through to reach the rest roea. 

There were no desks icr the defendants, no filos, no 
[designated areas In which they worked. Thus, the defendants 
cannot achiave tha expectation of privacy referred to in 

■ Mancool and do not have standing to challenge the execution 

i 

of the search of 210 West 42nd Street. 

Even if those defendants have standing to attack 
the search, thoy have failed to sustain their burden of 
proof that tho search of 210 V.’est 42r.d Ctreot was illegal. 

Turning now to the search of 113 «^est 42nd Street. 
In that location loth defendants had desks frea which cost 


of tha records vero taken. They had cxittody of tha w.ncrj! 


records at that tir.o. This is tho !: -ncuni situation exactly. 


6 
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snd the r'jcuisita o::?octntion of. privacy is present. 
Accordingly, they h eve standing to challenge both the 
vnrrent issued .trad tho execution or that warrant as to 
113 tost 42nd Street. 

At this ooint it n:U3t he ci phasized that 
nr a not dealing v/ith fruit of the poisonous tree. 

« 

21. Proho'-le. Ciene 

Defendants argue that Judge Weiss did not hnva 
probable cause to issue* a warrant for 113 • c-st 42nd Street 
in that thcro was insufficient basic to believo that East 
Coast was operating a wholesale business in obscene matter. 

Earundents first argue that the affidavit cub— 

t 

nittod to obtain tiiis warrant was deficient in what it 
jn ly mentioned tha film *Sc-x Eurco," a film which Judge 
Weiss had not viewed, and which had only boen "doened" 
obscene by another judge. They rely heavily on Pco-?I^ v. 
Comer, 73 Wise. 2d 623, 312 23.Y.5. 2d ?03 (W.Y.C. Crirt. Ct. 
1S73), which held that in seizing obscene aate'riala, a 
"dooming • must be r.ade by tho judge is ruling the warrant, 
aiad that reliance cn another judge's determination, oriv>r 
tc n detenninatien at an adversary hearing, i3 inoaruis^ihlc, 

t 

While this court has carious doubts rbov.t the iour.cstion 
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xor this ruling, it need not decide the iuaue, because 
this warrant vras issued rot for the ceizure of ebscenu 
tutorials, but for the seizure cf boohs and records. 

Unless such seizure amounted to a wholesale seizure for 
•:ho ourooso of stopping distribution of izaterxal pro** 
tocted by the* First Has ndrent, see infra , there is no 

% 

\ First Amendment protection that attaches to the corporate 

i . • 

records here involved. 

1 

I find that the finding of Judgo Haft, in addition 

} 

to tho other averments in the affidavit, is sufficient to 
support a finding of orcbablo cauao in this case. 

t * * 

Scare effort \*?.s r.ade by the diin nuanto to prove 
' 

at the hearing that in fact the coating was being performed 

I for third persons. They failed in thio attempt which, in 

• 1 

any event, would not have been helpful in determining 
probable cause. Hundreds of peep show machines on the 
premises, and hundreds of reels of fibn can lead a reasonable 
person to beliove that they belong to the owner, 

Pinally, defendants argue that there was no 
guarantee that thn films seen by Detective Gray were tho 
same as those deemed obscene by «Judg^> Haft, or seized fro« 
the cthor locations and presented to Judge V.Viss. 


0 
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► 

Defendant argues thlt. sUicc filna ♦ear, ere edited, end 
♦he like, there arc no t‘rx> Silr.a the car-o, and that 

1 

therefore, a finding of probable cause io i r .sossiblo. 
i-Ailw it it ay he true that r» pornographic ili a varies 
slightly frerj copy to copy, it io unlikely, to aay the 
least, that a rip or tear vould turn it into th* Shirley 
Temple movie that defence counsel opines is shown in the 
rear of 7orty-Second Street bookstores. In all proba¬ 
bility, there are sufficient 3 imxlaritjLao to allow the 

I 

judge to make a decision na to obscenity based on vhat 
is reasonably believed to be- an identical copy. 

I 

Accordingly, I find that thcro wan probable causa 

to issue the warrant for the tear eh of 113 West 42nd Street. 
« 

III. "Onr tal* v.Prrcnt 

Eefondants do In that the warrant for 113 West 
42nd Street vna a general warrant as prohibited by 
Strnforrd v. ?-yas . 379 0.3. 4 7G (1CG5) . Ca the contrary, 
the instant coos* differs frees Stanford in almost every key 
respect. Tirot, in 3t-nford . th« search v.ao of a private 
hone where the clcrc:-ntiant res'.dud, r*i.v2 whers ha carried on 
o rail order business. The materials to ! e seized were 
records of tiv< Cc.xv.uv a t ?orty cf Terras. C re end, and more 


9 
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importantly, tho rule in Stanford is that “the constitu¬ 
tional rccuirsaent that warrants ~ust particularly 
describa the 'things to to seised' is to he accorded 

the nost scrupulous exactitude vhcn the 'things’ a.a 

• ■> Var- <■* *■»*** <•*<''♦? *j?» i ■~ur'-. i.:? t1*o i f ^cas 

boohs, and tr.o caa ■ ? >c-r..!■■. -- ^ - : ..V.s—.. 

they contain ." Id. at 485 (cr.phaaio adJcd) . 

The Court noted thati 

"The word 'booho' in the context of a 
nhraso like ‘brcks and records' has, of 
course, a quits different oer-nin*. a ~ COj ; 
vhi.ch is no r.cro than a ledg-.r or nn unlawful 
enterprise thus raicht stand on a rruite dif¬ 
ferent constitutional looting £rc..\ the books 
involved in the present case. • . . And in 
sene situations books oven of tha kin- sc.cod 
hero night, Ifcr our coses of tho Fourth jrvand- 
ment, be constitutionally indict i.nguishablo 
fresn other coocs —o, if the bocks wore 
etolc-r. property." Id . at 495 n.16 (citation 

<*nittcd). 

Here, the court is dealing with business papers related 
Ito an allegedly illegal operation. The bocks thenselvec 
are not the type of booXa under discus.-ion in Stanford. 

In PriltM states \ t 448 F;2d 1352 

(2d Cir. 1971), c-ert. denial , 4-05 U.S. 519 (1072), the 
Court of Appeals stated, in a ease dealing vith books 
and records rc-latad to a theit of iur«;, that * grnrrnl 
search for books and record3 was not directed by the 


10 
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warrant. Only those books and records used as ‘aaana 
and instrumentalities of the crime* were cr could have 
been j*sizcu pursuant to tho warrant." Id . at 1255. 

The camo is true in this cr.cc. Defend.’into# however, 
seek to distir.guieh Scharfr-.an on tho ground that it does 
not deal v/ith a First Arsencuont situation. It is true 
that decisions in this district have held that, prior 
jo a proper determination of cbsccmity, mass seizure of 
all business records cf a concern precluding it froa 
operating a legitJLrate business in iteas protected by the 
First Amendment constitute* a prior restraint. G.I. 
Distributors, Toe l v. r'urt>hy . 336 F. 5u?p. 1035 (S.D.U.Y.), 
rov'd cn other cre-mde , 469 ?.2d 752 (2d Cir. 1972), 
vncatg-3 and rrmrym^d . 413 U.3. 519, nricr rc»verral raff'd . 
490 F.2d 1167 (2d Cir. 1973), cert, dm tea. 416 U.S. 939 
(1974)7 -Iter Distributers. btd. v. 'Totrgn . 33 7 F* Supp. 

1352 (S.D.H.Y. 1972). 

Both cases were decided orior to the ’duoreme 

I 

, Court ruling in v. *,? • ■ York , 412 U.S. 433 (1972), 

in which thn Court held that r.n odversnry proceeding was 

/l 

not rccuinxi prior to seizure. A norr.dvrrscry proceeding 
rdeexaing" obscenity now suffices. 


11 
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Opinion. 


ir* addition, both ci the district court cao^s 
held only that the records hau to b* resumed, and 
specifically directed that the record a be held av^i- 

„ _ t w ** t (-'f; i i;^c'ti« o>2 it^ — * 

^ «,^ v j ^ y *£*j 1 ^ jt! w..C« •^ 

this action had their records returned in a separate 

action under 42 O.C.C. S 13B3- *. . **&* > 72 ci * 

53 .-I (S.D.Ls.Y. February 15. 1072 ) (Ldcaaa, J./. 
their First Aacndaent righto hive been sustained, tut 

I 

that is not the issue here. 

Tha purpeso behind the ruling, if valid, alter 

the Trailer holdim<f. is to protect the right of the o.jhlic 
to obtain protected materiel, and to avoid prior restraint. 
It is not to protect the holder of records that ore 

• evidence of criminal activity. It does not mean that the 

) 

records may bo suppressed as evidence. 

jyffidavitis for warrants must bo construed 

liberally and flexibly, under all the circumstances, 
with a view to tho pressures of tine «r.d in the interests 
of justice. finir.clli v- iTnitrd Staton. 333 0.3. 410 11060) r 
Halted Staten o* ml. t oners v. 351 F.2d 2C9 (2d 

Cir. 195?). Judge vrelaa had just viewed tho 2ilns 
Plos on Susan" and "Superman, u the films found at 


I 

\ 


I } m 

1 * » 


\ 
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Opinion. 


210 v.Vst 42 nd Street, and dt arred th'ra obscene in 
connection with Gray's affidavit tor the search of 
210 42r.d street. At the very srne tir.o he approved 

the search of 113 i.'fist 42nd Street. It is fair to 
conclude that, he relied or. ail the tacts of which he 


was evnre at the tmo. 

I 

i'inaiiy# defendants argue that the finding of 

: 

Judge iiaunan,mentioned above, that the search was a ness 
notisvre, ia handing cn thi.* court. Questions ci collateral 
estoo•>*! are rare in tc-cural criminal cases. However, 

l . 

scvtral factors should Lc noted here. 1'irot, the United 

I 

states vai not a ^arty to the action before Judge Beuean, 
end has not bad r.u opportunity to litigate the isuua. 
Heoi-nd, uher«s Lts bees a vital change in the law [ FieHer 
v. w».v Vcrk. cu -.r.i] since Judge Saurran’o decision, a 


factor that prev*. 
Cc: r ;ir[on <- x r >f l 
(1V.G) ; !;•;••*■/cvlers 

'ti'» . j *■ » *» — -> \ . U 

ar-y of £:. 


nta ti*e opsration of collateral estoppel 
-;t« >;:•» 1 &«.• venue ' T . ~v.nn« n . 331 U.S. 301 
.1 v. Cce.w.lsaionor oi Internal Revenue , 

Cir. 10 ;0;. ThcrufOisj, I £ir.d that 
ct that r.r.y have buvn r.»adc* by Judge 


\ 


l 1 *. i •:•*•* n cs net 


Lj r.d.ng cn thio court. 
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Opinion. 

I night ad-2 that, r.n to the reasonableness of 
the search in cruestion, the Hew Yor'c Penal Law defines 
the only essential difference between the crir>c of 
promotion of obscene materials (a »ni 3 doincanor), and the 
wholesale promotion ef obscene naterials (a felony), aa 
the intent to resell the material. 12.V. Penal Law 
i §S 235.00(4), 235.00(5) (JicTJLnncy & Oupo. 1967 £. 19/4)*. 

i 

»It is difficult to see how such a cxise could ever be 

proved if not through the evidence of business records 

i 

related to the offense. 

Per all of the above reasons, the notion to 

I 

suppress must be denied. 

This case will proceed to trial on Monday, 

July 21, 1975, at lOtOO A.M. In Rocm 2703. Briefs, 
requests to charge and voir diro questions shall be filed 
vith tha court in char.ib.cra, Tlocn 22G1, on or before 
July 15, 1975. 

So ordered. 

Datedi Krw York, 12.Y. 

June 10, 1975 C!r.'°.:,?5 ?i. H3TZOTR 

U. a. U» J. 
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blk Gray - Direct 2 

THE COURT: All right, the Government may 

proceed. 

MR. LEVITT: Your Honor, I was under the 
impression that the defendant would be going forward at this 
time first, since it is their motion to suppress. 

THE COURT: No, I w_.ll take the Government first. 

MR. LEVITT: Then, your Honor, I would ask for 
five minutes to obtain a witness who has been down ir. my 
office. 

THE COURT: All right. 

THE CLERK: You may present. 

MR. LEVITT: Thank you, your Honor. 

Government calls Detective Donald Gray to the 
witness stand. 

DONALD GRAY, called as a witness for the 

Government, having first been duly sworn, tesetified 
as follows: 

THE WITNESS: My shield number is 697. I am 
attached to the Organized Crime Control Bureau of the New 
York City Police Department. 

DIRECT EXAMINATION 
BY MR. LEVITT: 

Q Detective Gray, how long have you been employed 

with the New York City Police Department? 
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blk Cray - Direct 3 

A Approximately 14 years. 

Q And have you been continuously so employed during 

those 14 years? 

A Yes, I have. 

Q How long have you been connected or serving 

on the Organized Control staff? 

A Since its inception, about, I think it was about 

two years ago, sir, two-and-a-half years ago. 

Q Were you serving on that staff in January of 


1972? 


I am not sure whether I was or not, sir. I'd 


have too — I don't know whether we were Public Morals at 
that time. We have had a number of names during the course of 

the period of time. I don't remember when it was started 
the Organized Crime Control Bureau. We were just picked up 
by __ we had been a public morals — I have been in Public 
Morals since 1965. 

Q Detective Gray, directing your attention to the 

month of January, 1972, did there come a point during that 
month when you had any dealings in your official course of 
business concerning a bookstore located at 210 West 42nd 
Street, New York, New York? 

A Yes, I did. 

Q Would you please state for the Court how you first 
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blk Gray - Direct 4 

came to have dealings concerning that bookstore? 

A On that date? 

Q On any time in January of 1972. ^ 

A Well, I have known of that bookstore and other 

various bookstores in the Times Square area. My job with the 
New York City — 

MR. KASSNER: Objection, your Honor. 

He's not responsive to the question. 

THE COURT: Overruled. 

A My task with the New York City Police Department 

is the enforcement of the obscenity laws, and I have come in 
contact with that store and other stores on a number of 
occasions. That particular time in January, there was a 
purchase of a magazine made in that store which was then pre¬ 
sented to a judge and a search warrant obtained for— 

Q In obtaining that search warrant, did you submit 

an affidavit to the court? 

A Yes, I did. 

Q I show you what has been marked as Government s 

Exhibit 1, and ask you if you can recognize that document. 

A Yes. 

Q Would you please state what that document is, sir? 

A That's the — this is an affidavit for a search 

warrant for 210 West 42nd Street. 
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affidavit, sir. 


Q Does that document have a date on it? 

A Yes, January 27, 1972. 

Q Pursuant to that search warrant, did you there¬ 
after go to the premises known as 210 West 42nd Street? 

A Yes, I did. 

Q Did you go by yourself, or were you in the company 

of other officers? 

A I was in the company of other officers, sir. 

Q At that time when you went to that address, was 

that the bookstore? 

A Yes, it is a bookstore. 

Q Did you thereafter proceed to search that store? 

A Yes, I did. 

Q Would you please describe how you and the other 
officers proceeded to search the store? 

A The search procedure was done in the normal fashion 

of police searching for the magazine "Libido," volume 1, 
number 3, and also an effort to obtain the records of the sale 
of that magazine to the store; and other business records 
pertaining to that store. 

Q Physically when you walked into the store, 


were there other people there? 


A Yes, 
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blk Gray - Direct 7 

Q What occurred? 

A I believe I asked the gentleman who was working 

in the store to ask everyone to leave, and that we had a 
search warrant for the premises; and he complied to that, and 
he asked the people to leave the store. 

Q Thereafter, what did you do? 

A Thereafter, we, along with myself and other 

officers, looked for the magazine, and the records contained - 
pertaining to that magazine. 

Q In the back of this physical premise, sir, as you 

were searchi:that is, within the book area itself, other 
than books, were there any machines in that premise? 

A Yes, there were. 

Q What were those machines? 

A They were commonly referred to as peep machines. 

They are machines at which you deposit 25C and you view a 
section of film. 

THE COURT: Where were these machines? 



THE WITNESS: They were in the rear of the store, 


THE COURT: In the store itself or behind a 


partition, in a back room or what? 


THE WITNESS: Well, the store had a partition 
coming across one portion. The machines themselves were in 
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a separate section of the store but still part and parcel of 
the store. There was nothing preventing anybody from the 
store walking through. 

THE COURT: There was no door that you had to go 

through? 

THE WITNESS: No, sir. 

THE COURT: All right. 

BY MR. LEVITT: 

Q Past those machines, was there a door? 

A To the one side of those machines there was a 

door, yes. 

Q Was there any name of any company on that door 
at the time that you were there? 

A No, sir, there was not. 

Q Was that door at the time you were there open or 
closed? 

A My best recollection is that it was open, sir. 

Q Did you look in that door? 

A Yes, I did. 

Q Please tell the Court what you observed? 

A I observed a man working on a machine, and a machin^ 

which was in operation with film on it. 

THE COURT: That's two machines? You said a man 
was working on a machine. 
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2 

a police officer. 


3 

THE COURT : Which gentleman? 


4 

THE WITNESS: I believe his name was Mr. Sainthill. 


5 

THE COURT: What was he doing there? 


6 

THE WITNESS: He was the gentleman standing at the 


7 

machine. 


8 

THE COURT: Go ahead. 


9 

BY MR. LEVITT: 


10 

Q Please continue, sir. You were stating what you 


11 

were doing. 


12 

A I went to this gentleman, I identified myself, I 


13 

informed him that I was conducting a search of the premises. 


14 

and that I asked him what he was doing. He said he worked 


15 

there. I believe he told me at that time that he worked for 


16 

East Coast Cinematics; and at that point I advised him of 


17 

his rights but did not place him under arrest. 


18 

He asked me, he said, "We have nothing to do with 


19 

the store." 


20 

He took me downstairs to the basement section, 


21 

opened another door, showed me another room where they had 


22 

projectors, and only repaired them. On the way through there. 


23 

there were quite a few peep show machines on the sides. 


24 

Q You state that Mr. Sainthill took you downstairs? 


25 

A Yes, he did. 

SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 
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to you? 


Gray - Direct 11 

Was that because you ordered him to? 

No, sir. 

Did he volunteer to take you downstairs to show it 


He volunteered to show me it, show me that he had 




nothing to do with the store, that it was a different area. 

Q Thereafter you came up from downstairs and went 

back into the bookstore; is that correct? 

A Yes, sir. 

Q What occurred at that point? 

A I was informed that — well, I believe that there 


13 was some film on the machine which I think we picked up at 

14 that point. I'm not quite sure exactly when we picked it 

15 up, but I think it was picked up at that point, and I was 

16 informed that the district attorney was en route. 

Q By another officer? 


Q Did that district attorney eventually — 

MR. KASSNER: Excuse me, could you please repeat 
that last answer? 

THE COURT: "I was informed by another officer that 
a district attorney was en route." 

mp. KASSNER: Was what? 

THE COURT: En route, e-n, r-o-u-t-e. 
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MR. KASSNER: I'm sorry. 

BY MR. LEVITT: 

Q Did that assistant district attorney arrive? 

A Yes, sir, he did. 

q Do you remember who that was? 

A Yes, Assistant District Attorney John Jacobs. 

Q During the course of time up to the point where 

Mr. Jacobs arrived, did anybody else other than an officer 
enter the bcotetore? 

A Yes, Mr. Jones. 

Q When you first entered the bookstore, and you say 

you addressed the person behind the councer, I believe, do 

you know who that person was? 

A I believe, sir, his name was Alfred Scotti. 

Q Upon Mr. Jacobs' arriving, would you please state 

what occurred? 

A I explained, I believe I explained the circumstances 

to Mr. Jacobs, of what had thus far transpired. He spoke to 
both gentlemen regarding the back area, and East Coast 
Cinematics; and -- 

q Beth gentlemen? Who are you referring to? 

A Mr. Sairthill and Mr. Jones. 

Q Were you privy to those discussions? 

A Portions of them, yes. 
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Q Did you thereafter leave? 

A Yes, sir, I did. 

Q Did there come a time during that same day when 

you had another warrant executed in connection with t.'e warrant 
you have just discussed? 

A Yes, sir. 

THE COURT: What was that date again? 

MR. LEVJ^T: January 27, your Honor. 

Q Was it one warrant or more than one warrant? 

A I applied for two warrants, sir. 

Q Do you recall what premises you applied to search? 

A Yes, sir, the portion of 210 West 42nd Street which 

was signated — which was claimed to be designated East 
Coast Cinematics, and 113 West 42nd Street on the 17th floor, 
the offices of one Martin J. Hodas. 

Q Did you submit affidavits to the court? 

A Yes, I did. 

Q I show you what has been marked specifically as 

Goverment's Exhibits 3 and 5 for identification; and ask you 
if you recognize th 'se documents. 

A Yes, I do. 

Q Looking at Exhibit 3, sir -- 

A Yes. 

q — is that the affidavit which you submitted to 

SOUTHERN DISTRICT COURT REPORTERS U S. COURTHOUSE 
FOLEY SQUARE NEW V- >f ‘ NS ’>11" « 









mb lk 


37a 

Gray - Direct 


14 


search the rear portion of the bookstore at 210 West 42nd 
Street? 

A Yes, the rear portion and basement of that 

premises, sir. 

Q And is that dated, sir? 

A Yes. 

Q What is the date? 

A The 27th, I believe, sir. 

Q Who did you submit that affidavit to, if you can 

recall? 

A Judge Weiss. 

Q Was there any reason that you did not return to 

Judge Solniker? 

A I don't recall. 

Q When you submitted the affidavit, did you go to 

Judge Weiss in particular or did you go to the judge sitting 
in a particular section of the court? 

A Most likely went to the judge sitting in a 

particular part of the court rather than as opposed to a 

particular judge. 

Q So your best recollection is you just went to the 

judge sitting in the appropriate section of court? 

A Well, yes, there's two appropriate sections in¬ 

volved in criminal court in Manhattan. It may be either 
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AR-1 or AR-2. And I am <~nly speculating, maybe the judge 
was off the bench in the other part. 

Q In any event, there was no particular reason 

which caused you not to go to Judge Solniker? 

A Not to my — no. 

Q With regard to Exhibits 3 and 5, were they sub¬ 

mitted simultaneously to Judge Weiss? 


Yes. 


Q What is the date on Exhibit 5? 

A It also bears January 27, 1972. 

Q And is that the affidavit you submitted for a 

warrant to search the premises occupied by East Coast 
Cinematics at 113 West 42nd Street? 

A Yes. 

Q That also asks for permission to search the body 

of one Martin Hocias; is that correct? 


q Returning then to Exhibit 3 for a moment, sir, '■* 

when you submitted that exhibit, did you submit anything for 
Judge Weiss* judicial review in connection with that affidavit 
MR. KASSNER: Objection, Your Honor, the affidavit j 
speaks for itself and the warrant speaks for i'self at basis 
for the issues of the warrant. Nov/ the affidavit states 
what was submitted for the warrant. The warrant states what 
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was considered in the application for the warrant; and there 
is no reason for him to now attempt to put in parol 
evidence of something else that may have been considered or 
that he may have submitted in connection with the warrant. 
The affidavit and the warrant speak for themselves. 

THE COURT; Mr. Levitt, are you going outside the 

affidavit? 

MR. LEVITT: No, I am net, your Honor. 

THE COURT: All right, objection overruled. 

He's merely telling me what is in the affidavit, 
Mr. Kassner. Do you object to that? 

What is the answer? 

THE WITNESS: I believe there were, your Honor. 

✓ 

BY MR. LEVITT: 

Q I direct your attention to the 5th paragraph of 

that affidavit. 

MR. KASSNER: Which affidavit? 

MR. LEVITT: Exhibit number 3. 

THE COURT: Exhibit 3. 

Q Have you located that paragraph, sir? 

(Mr. Levitt indicated to the witness.) 

THE COURT: You can read it, you know. 

MR. LEVITT: It v*s a question leading up to it, your 

Honor. 
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A Yes, there were movies submitted to the judge to 


hear. 


In particular were those two movies entitled 


"Superman" and the second title "Piss on Susan"? 

A Yes, sir. 

Q Now had you seen copies of those two movies in your 

first search of 210 West 42nd Street? 

A Yes, sir. 

Q Did you, as best you recall now, did the judge. 

Judge Weiss, review those two movies before issuing a search 


warrant? 


MR. KASSNER: Objection, your Honor, his statement 


in the warrant tells what he did, and what he reviewed as 
a basis for the issuance of a warrant. 

THE COURT: Well it's a difference between my 
reading it and his telling me what's in it. Do you object 
to him telling me what’s in it? 

MR. KASSNER: He's talking about what Judge Weiss 
did in preparation for issuance of the warrant. 

THE COURT: If he actually saw Judge Weiss view 
the film, I will take it. That is his question. 

BY MR. LEVITT: 

Q Would you please answer. 

A Could I have the question read back? 
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THE COURT: Did you actually see Judge Weiss view 


these films before issuing the warrant? 

THE WITNESS: Yes, Sir, I did. 

THE COURT: All right. 

BY MR. LEVITT: 

Q With regard to 210 West 42nd Street, the particular 
premise, you have testified about going in, you testified 
about a door in the back through which you had access which 
was partially open. Once inside that portion of the back room 
did you see any other doers at all? 

A No. The stairway down is not blocked off by a 

doorway. It's just a metal stairway. There wore one or two 
doors laying on the left-hand side which were partition 
doorways that were laying there. 

Q On the floor you mean? 

A On the floor. 

Q Off their hinges? 

A Well, yes, they were propped up against the side. 
There was some wood. There was a regular junk area to the lef 
as you walk down. 

Q Turning to Exhibit number 5, sir, which is in 

front of you, and referring back to your statement that you 
were privy to portions of conversations between Mr. Sainthill 
and Mr. Jacobs, and then Mr. Jones and Mr. Jacobs — 
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A Yes 


q — dealing first with Mr. Sainthill, what do you 

recall of those portions of conversations you overheard in 
which Mr. Sainthill made any statements to Mr. Jacobs? 

A Mr. Sainthill indicated that that portion of the 

store was *■— belonged to East Coast *- _ 

MR. KASSNER: If your Honor please, I object to 

the question on the grounds it's hearsay. 

THE COURT: Sustained. 

A That it was — 

THF COURT: I sustained the objec tion. 

BY MR. LEVITT: 

q The objection has been sustained. You can t 


answer. 


A I beg your pardon. 

q Whatever you did here, did you place that in the 


affidavit? 



Yes, I did. 



Q And with regard to conversations which had been 

had between Mr. Jones and Mr. Jacobs to which you were privy, 
did you place that in the affidavit? 

A Yes. 

Q You ate referring to Exhibit 5; is that correct? 

A Yes, I am. 
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Q With regard to Exhibit 5, upon submission and the 

review of Judge Weiss, was a warrant issued? 

A Yes, it was. 

Q I show you Government Exhibit 6 for identification 

and ask you if you can identify it. 

A Yes, that's the searc warrant portion of 

Exhibit number 5. 

Q And what is the date of that warrant, sir? 

A The 27th. 

Q Would you please state what premises and persons 
that warrant allowed you to search? 

A The person of one Martin Hodas and East Coast 
Cinematics Company, 113 West 42nd Street on the 17th floor. 

Q That was New York City? 

A Yes, it's New York City 

Q What were you authorized to search for? 

A I was authorized to search for books and records 

of East Coast Cinematics reflecting peep- show business in 
New York County involving 235.06 of the Penal Law. 

Q Did you thereafter on that day proceed to the 

offices of East Coast Cinematics at 113 West 42nd Street? 

A Yes, we did. 

Q At the time you proceeded to East Coast Cinematics, 
upon arriving, did you see anything posted on the door to 
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that office? 

A Yes, I did. 

Q Was that a letter to the Post Office? 

A No, sir. 

THE COURT: Wait a second. The 17th floor, I 
assume, has a number of offices on it. Is that true? 

MR. LEVITT: I am not fully — 

THE COURT: Is the 17th floor further described by 
room number or office number? Do you have the warrant? 

MR. LEVITT: Yes, the warrant itself, your Honor, 
does not speak of anything further than that office. 

THE COURT: It authorized a search of East Coast 
Cinematics on the 17th floor of 113 West 42nd Street? 

MR. LEVITT: Yes, your Honor. 

THE COURT: All right. 

When you got to 113 West 42nd Street, Detective 
Gray, how did you know which office to go to? 

THE WITNESS: There was a sign on the door indicat¬ 
ing East Coast Cinematics. There was a hand-written note 
with a number of other companies' names on it. 

THE COURT: Just a hand-written note pasted on the 
door which you saw? 

THE WITNESS: Yes, yes, I believe it was mentioned 
in the search warrant, sir. 
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that note? 


Cray - Direct 

THE COURT: You say it was East Coast's name on 


THE WITNESS: Yes. 

THE COURT: Were there other names on the note? 
THE WITNESS: Yes,^there were. 

THE COURT: All right, you may proceed, Mr. 


Levitt, 


BY MR. LEVITT: 

Q I show you Government Exhibit 7 fob identification, 

Mr Gray, and ask you to examine it and state whether you 

recognize it. 

A Yes, I do. 

Q What do you recognize it as being? 

A It's a letter to the U.S. Postal Department 

indicating a change of address for certain corporations from 

an old address to a new address. 

Q Do you recall where you first saw that document? 

THE COURT: What exhibit number is this? 

MR. LEVITT: That is Exhibit Number 7, your Honor. 


document? 


THE COURT: Do you recall where you Ga ,j that 


THE WITNESS: No, sir, I do not. 

THE COURT: All right, he does not know where he 


saw it. 


ft 

I. 
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Detective Gray, upon seeing that list of names 


on that door that day, that is, January 27 or January 28 — 
THE CORUT: What do you mean or January 28? So 
far he's said he went up to the 27th. I haven't heard any¬ 
thing from him regarding the 28th. 

q on January 27th, Detective Gray, did you seek any 

additional search warrants in connection with this matter? 

A On which date, sir? 

q January 27th. 

A I don't believe so, sir. 

Q Did you ever seek any additional search warrants 

with regard to this matter thereafter? 

A I don't recall whether this is -- T don't recall 

whether this is all the search warrants or not. 

I saem to think there is another search warrant 

someplace. 

0 I show you what is marked as Government's Exhibit 

number 9 for identification, and ask you if you can identify 
it? 

A Yes, this is an affidavit for a search warrant. 
q What is the date of that affidavit? 

A The 28th day of January. 

THE COURT: Who made the affidavit? 

THE WITNESS: I did, your Honor. 
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TIIE COURT: To search what? 

THE WITNESS: To take books and records at 113 

West 42nd Street. 

q Pooks and records of who? 

A Of East Coast Cinematics, Island Amusement, 

Dynamite Films. There is a whole list here. Fun City 
Novelties, Cadwell Books, 113 Theater, Coast Holding Corpor¬ 
ation, 414 West 42nd Street, and Island Amusement Corporation 
q Were those names that you saw on the door on that 

piece of paper that you said was posted on it? 

A I believe these names were affixed to the door, 

yes. 

0 I direct your attention to paragraph number 7 of 

that document, sir; and I ask you 

A Yes, that letter came from those premises. 

q What letter? 

A The Exhibit number 1, sir. 

q Number ? 

A I'm sorry, number 7, your number 7. 

q So you are now stating that, based upon your 

reading cl! paragraph number 7 of Exhibit number 9, your 
recollection is now refreshed, and that document that I have 
previously shown you, which you could not identify, is in 
fact the letter that you found pasted to the door; is that 
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113 West 42nd Street, did you ever see or speak to Martin 
Hodas on those occasions? 

A On the occasions prior to? 

Q At the time of the execution of the search 
warrants? 

A No, sir,I never spoke to Mr. Hodas in person. 

Q Did you ever see or speak to in person Mr. Levin? 

THE COURT: You mean ever? 

Q At the time of the execution of these two search 
warrants. 

THE COURT: That's January 27th. 

MR. LEVITT: Yes, your Honor. 

THE WITNESS: No, sir, neither of them were there, 

sir. 

BY MR. LEVITT: 

Q At 210 West 42nd Street, did you see any plaque in¬ 
dicating any area reserving space for the use of Mr. Hodas 
or Mr. Levin? 

A No, sir. 

Q Did you see any such plaques at the office at 

113 West 42nd Street? 

A I'm not sure, sir. 

Q Does that mean you have some recollection or no 
recollection? 
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A I seem to recall there was a desk with Mr. Hodas' 

name on it, but — 

Q Do you recall any such desk for Mr. Levin? 

A I think there was. He was in the office next 

door. I think there was a designation on that desk also, 
sir. 

Q What was the physical state of the office at 113 

West 42nd Street when you went in? 

A Physical state? 

THE COURT: Wait a second. You mentioned about 
a room next door. Were they part of the same premises that 
you entered on the 17th floor? 

THE WITNESS: Yes. 

THE COURT: So the premises took up two rooms? 

THE WITNESS: I think there were three or four 
rooms, your Honor. 

THE COURT: Three or four rooms? 

THE WITNESS: They were all open to one common 
hallway. There was no additional doors to open. 

THE COURT: Once you got into the original door? 

THE WITNESS: Yes, yes. It was an office complex. 
BY MR, LEVITT: 

q What I meant by physical state, sir, were things 
scattered about, or were they neatly stacked? 
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THE COURT: Let him describe it. 

MR. LEVITT: Yes, your Honor. 

A The place itself was in a considerable amount of 

disarray. I wouldn't say it was a neat place. I wouldn't 

say it was neat when we went in. 

Q This was at the time you entered? 

A Yes. 

MR. LEVITT: At this time, your Honor, the 
Government would move Exhibits 1, 2, 3, 5 and 6 for 
identification — 

THE COURT: What is 6? 

MR. LEVITT: — into evidence. Number 6, your 
Honor, is the search warrant for the premises of East Coast 
Cinematics at 113 West 42nd Street. 

THE COURT: Show it to Mr. Kassner. 

MR. KASSNER: I have no objection, your Honor. 

(Government Exhibits 1, 2, 3, 5 and 6 for 
identification received in evidence.) 

BY MR. TIMBERS: 

Q Detective Gray, several weeks after January 27, 

1972, did you again in the official course of your business 
have cause to visit the bookstore located at 210 West 42nd 
Street? 

A I don't know whether it was two weeks. It was 
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a period of time I visited the store on and off periodically, 
and it may have been - I think it was longer than two 

weeks that I was in the area again. 

q Can you give an outside estimate of the time? 

A Maybe three or four weeks. 

q At that time, sir, did you have an opportunity 

to observe that door which you described as being partially 
open on your first visit? 

A Yes. 

q Was there anything different about that door at 

this visit as against the condition of the door at your 
previous visit? 

A Yes, it had — it was closed, and it had t ' name 

East Coast Cinematics on the door on a plaque. 

Q On a plaque on the door. 

MR. LEVITT: I have no further questions, your 


Honor. 


THE COURT: Mr. Kassner? 


CROSS EXAMINATION 
BY MR. KASSNER: 


q Mr. Gray, you just mentioned that you went back a 

few weeks afterwards, and the door which you described as 
partially opened had a plaque on it. That was the door 
between the peep show machines in the bookstore and the back 
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work area; is that correct? 

A No, sir. 

Q Was that the door dividing the public area of the 
bookstore from the premises which you later learned were the 
premises of East Coast Cinematics, Inc.? 

A It was a door between an area to a rear room, 

yes, sir. 

Q Which rear room are you referring to, Sgt. Gray? 

A I am referring to the room which I first observed 
Mr. Sainthill standing in at le machinery. 

Q Did you become aware that that was the premises 

of East Coast Cinematics, Inc.? 

A Yes, I did. 

Q So we will refer to that as the premises of East 

Coast Cinematics, Inc. 

Did you know that the bookstore was not the premises: 
of East Coast Cinematics, Inc.? 

A No, sir, I did not. 

Q Did you ever become aware of that? 

A Yes. 

Q Now we know what we are talking about. The door 

between the premises that were not part of the East Coast 
Cinematics, Inc. and that were part of East Coast Cine¬ 
matics, Inc., that's the door we are referring to now; right, 
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2 

Mr. Gray? 



3 


MR. LEVITT: Objection, your Honor. 


4 


THE COURT: I will take it. He's merely 

trying 

! 5 

to identify the door. 


6 

A 

Yes, sir. 


7 

Q 

You stated that that door which you stated was 

1 8 

partially 

opened on the date of your initial visit to the 

9 

premises, 

when you came back two weeks later, lad a 

plaque 

10 

on it? 



11 

A 

Yes, and I don't believe I said it was two weeks. 

12 

I said it 

was a period longer then that, sir. 


13 

Q 

Fine. Was this plaque a piece of wood? 


14 

A 

I don't know, sir. 


1 15 

Q 

i 

It was a piece of substance other than the door; 

16 

is that correct? 


17 

A 

That's correct. 


18 

Q 

What did it say on that plaque? 


19 

A 

It said, "East Coast Cinematics." 


20 

Q 

And that is all it said? 


21 

A 

That's all I recall it saying, sir. 


22 

Q 

Did you see the words "Do not enter" on 

the coor? 

23 

A 

No, sir. 


24 

Q 

You didn't see it the first time or the 

second time; 

25 

is that correct? 
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A The first time there was no sign on there that 
said "East Coast Cinematics" and I don't believe there was 
any sign there that said "Do not enter." 

Q Was there anything on the door the first time you 

came? 

A I don’t recall, sir. 

Q You don't recall if there was or was not. 

A I don't recall that there was anything on the door, 

Q That means you don't recall that there was not; 

is that correct? 

A I have no independent recollection that there was 

not. 


Q That means there could have been something on the 

door, but you don't remember. 

Now, when you first testified, you stated that the 
door was completely open and in answer to the last question of 
the United States Attorney, you said the door was partially 
open. 


THE COURT: He said it was partially op> n the first 

time. 


MR. EASSNER: He said partially open the first 

time? 

THE COURT: Yes. 

MR. KASSNER: That's not what my notes say, but the 
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2 

record will manifest what he did say the first time. 


3 

Q Is it partially open or is it completely open? 


4 i 

A It was open enough for me to see into the back. 


! 5 

q Let's determine how much it was opened enough for 


6 

you to see. Would you say the door, as it was open, formed 


7 

an angle to the door which would have been there had it 


1 8 

been closed of how many degrees? 


9 

A I have no idea. 


10 

Q You understand that if it were 90 degrees, it would 


11 

be entirely open; is that correct? 

s 

12 

THE COURT; Not completely, no. 


13 

MR. KASSNER: What? 90 degrees — 


14 

THE COURT: Not necessarily. The open door might 


15 

block your view from part of the room. The only completely 


16 

open is back 180 degrees against the wall. 


17 

MR. KASSNER: Fine, your Honor. 


18 

BY MR. KASSNER: 


19 

Q If it were completely open, it would be 180 degrees 

■ 

20 

What would you describe the angle formed by the partially 


21 

opened door to the jamb of a closed door would be? 

• 

22 

MR. LEVITT: Objection, your Honor. 


23 

THE COURT: Overruled. He's trying to fix the 


24 

openness of the door. 


25 

MR. LEVITT: Yes, your Honor, I was just objecting 
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because the witness was just asked that question and said he 
couldn't recall. 

THE COURT: He's trying a second time. This is 
cross examination. 

A I don't know what the angle to the door would be. 

It would be, as far as I am concerned, partially open, and to 
see into the back, but it is also, as far as I would be 
concerned, wide open because it means I don't have to open it, 
it does not — to me wide open does not mean all the way back, 
sir. It means open enough for me to see through. 

Q Was it open enough for you to pass through without 

opening it anymore? 

A No, sir, it was not. 

Q When you went into the premises of East Coast 

Cinematics, Inc., did you look at the door specifically to 
see what was on the door before entering those premises? 

A At which location, sir? 

Q 210. That's what we are talking about now, the 

bookstore, your initial entry into the bookstore. 

A Yes, sir. 

Q Did you look at the door that was partially open 
or were you interested in what was going on behind the door? 

MR. LEVITT: I'm sorry, your Honor. 

THE COURT: Not behind the door, in the room. 


4 ** 
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MR. KASSNER: In the room, your Honor. 

THE COURT: No, if he said behind the door, that 


means the door is closed 


MR. KASSNER: Well, it was partially closed, your 
Honor. Every door that is partially open is partially 


closed. 


THE COURT: All right. I will take the amendment 
to your question that he was interested in what was going on 

in the room. 

BY MR. KASSNER: 

q Or were you interested in what was written on the 


door? 


entering? 


I was interested in what was going on in the room, 
Do you recall now looking at the door before 


Sure. 

What did you see on the door? 

I don't recall that I saw anything on the door, 


q You don't recall. 

A No. 

q But there might have been something on the door; 

is that correct? 

A I don't recall. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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Q What does that mean? Does that mean that you know 

there was nothing on the door, or that you don't recall there 
was anything on the door? 

A It means that I think I would have an independent 

recollection if there was something on the door. 

Q If I told you there are going to be five witnesses 

here testiying there was something on the door — 

THE COURT: No, no. 

Q Did police photographers come to the premises in 

the course of your search at 210 West 42nd Street of the East 
Coast Cinematics part of the premises? 

A Yes, they did. 

Q Did they take pictures? 

A Yes, they did. 

Q Did they take a picture of the door? 

A I don't know, sir. 

Q You don't know? 

A No, sir. 

Q Had you spoken to the U.S. Attorney before as to 

what testimony you were going to give today? 

A Before when, sir? 

Q Before you got on the stand. 

A Yes, I did. 

Q Did he tell you that he was going to ask you about 
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whether there was something written on the door? 

A Yes. 

Q And you were aware that the police photographers 

took pictures of the premises on that day; is that correct? 

A Yes. 

Q And you still didn't check to see if they took any 

pictures that would show the door? 

A No, sir, I did not. I spoke to the attorney for 

the first time this morning at 8:30, sir. 


♦ 



Q That's the first time you spoke to the attorney? 

A Yes, other than -- 

Q Did you take any steps between 8:30 and 11:00 

o'clock or 8:30 and 10:30 to try and determine whether there 
were any pictures of the door taken by the police when this 
photographer was on the premises taht day? 

A I took no steps other than talk to the Attorney 

General. I do not recall ever having seen any pictures of 
the door, sir. 

0 That's not what I'm asking you, Mr. Gray. 

THE COURT: He took no steps. 

Q Do you recall Judge Solniker's warrant? 

A Which one, sir? 

Q Did Judge Solniker sign more than one warrant for 
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2 you that day? 

3 A I don't believe so. I'm asking which warrant you 

4 are referring to. 

5 Q I said Judge Solniker's warrant. 

6 A Yes. 

7 Q Do you recall Judge Solniker's warrant? Did he 

8 sign more than one warrant for you for the premises? 

9 THE COURT: Wait, one question at a time. 

10 Q Did he sign more than one warrant in connection 

| with that day for you? 

12 A I don't believe so, sir. 

13 Q So you know what warrant I'm talking about. 

14 THE COURT: Come on, Mr. Kassner. 

15 MR- KASSNER: Well, I think the witness is being 

16 j evasive. 

17 THE COURT: Come on, ask a question. 

18 BY MR. KASSNER: 

19 Q Do you recall Judge Solniker's warrant? 

20 ! A I recall Judge Solniker signing a warrant, yes. 

21 Q Did he tell you what you were to look for? 

22 A I don't recall whether he told me what to look 

23 for or whether the warrant itself desic nted what we were 

24 looking for, sir. 

25 Q What did the warrant designate you should look for? 
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MR. LEVITT: Objection, your Honor. The exhibit 
speaks for itself. 

THE COURT: Well, he's trying to test his recoll¬ 
ection. He’s entitled to do that. 

THE WITNESS: It asks for a magazine called 
"Libido," number 1, number 3, and it asks for the records 
pertaining to that magazine, I think bills and maybe checks 
pertaining to that magazine. 

Q Did the warrant say pertaining to the magazine? 

A I don't recall the exact wording, sir. 

Q Did the warrant say "Libido," volume number 3, and 

the above said books and records, the above said books and 
records referring to certain property, namely, "Libido," 
volume 3 and books and records of a bookstore at 210 West 
42nd Street, New York City, including cash receipts and 
disbursement books, general ledgers and journals, sales 
invoices, bank statements, and cancelled checks are all 
evidence of the crime of obscenity, are in violation of 235.05 
of the Penal Law and are located at 210 West 42nd Street, 

New York City? 

Does that help refresh your recollection? 

« 

A You are asking me is that what the v/arrant stated, 

sir? 

Q Is that what the warrant states? 
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2 

A 

Yes. 


3 

Q 

Did you hear anything in there about books and 


4 

records 

pertaining to "Libido" number one and three? 


5 

A 

No, sir, I didn't. 


6 

Q 

So Judge Solniker gave you the right to seize all 


7 

of the books and records of that bookstore and one particular 


8 

book; is 

that correct? 


9 

A 

I don't know whether that's so, sir. I'd have to 


10 

look at 

this warrant. 


11 

Q 

Then take a look at the warrant. 


12 

A 

Okay, as far as I know, as far as I remember, this 


13 

was an application for the books and records pertaining 


14 

to Libido Magazine. 


15 

Q 

I am not asking you that. I am asking you what 


16 

the warrant said you could search for and seize. 


17 

A 

For the records from Libido Magazine. 


18 

Q 

Is that what the warrant says? 


19 

A 

Yes, sir. 


20 

Q 

We'll let the judge determine what the warrant 


21 

says. 

Thank you. 


22 


Now, what area of the bookstore, or what area of 


23 

210 West 

42nd Street did the warrant authorize you to search? 


24 

A 

The store area, cash register area. 


25 

Q 

When vou got to the rear of the bookstore, was 
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there an area that had no books in it? 

A Yes. 

Q That was the peep show area; is that correct? 

A Yes. 

0 Then you continued and went beyond the peep show 

area until you came to a partially closed door, you state? 

A Yes. 

THE COURT; Partially opened door. 

MR. KASSNER: Partially opened door, I stand 

corrected. 

THE COURT: He says. 

BY MR. KASSNER: 

Q And on this door, you don't recall anything being 

written? 

A No, sir, I do not. 

Q And if I tell you that in the U.S. Attorney's 

own papers he has annexed an affidavit of your district 
attorney which says the words, "no admittance" were written 
on that door, would you say that that is possible or im¬ 
possible? 

A I don't understand the question, sir. 

Q In the U.S. Attorney's papers on this motion there 

is an affidavit submitted by the district attorney of New 
York County in which he states the words "no admittance" 
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2 

were on the door at the time ui your search, would you say 



3 

that that is impossible? 



4 

A No, sir. 

\ 



5 

Q In other words, any words could have been on the 



6 

door at the time of your search? 



7 

MR. LEVITT: Objection. 



8 

THE COURT: Sustained. 



9 

BY MR. KASSNER: 



10 

Q Does that help refresh your recollection as to 



11 

what was on the door? 



12 

A No, sir, I don't have any recollection of any- 



13 

thing being on that door, sir. 



14 

Q But the words "no admittance" could have been on 



15 

the door; is that correct? 



16 

A I have no recollection of them being there. 



17 

Q I am asking you whether they could have been on 



18 

the door. 



19 

A I don't know whether they could have been or could 


r 

< 

20 

not have been, sir. 


• 

21 

Q And the words "East Coast Cinematics, Inc., do 



22 

not enter," could have been on the door, couldn't they? 



23 

THE COURT: We have been over this. He has no 



24 

recollection of anything being on that door. 


• 

25 

Q When did you first see the first person in East 

. 
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Coast Cinematics' premises on January 27, 1972? 

THE COURT: Where? 

MR. KASSNER: 210 West 42nd Street. 

A When did I first see him? 

Q Yes. 

A In the rear of the store, standing by the machine. 

Q Were you in the premises at the time, in that room 

/ 

at the time? 

A No, sir, I was still outside the room first time 

I saw him. 

Q You were outside the door? 



A Yes, sir. 

Q And you saw him through the partially opened door? 

A Yes, sir. 

Q How far away from you was he? 

A Seven, eight, maybe ten feet, 

g Did you then enter the premises? 

A Yes, I did. 

Q When did he first notice you that you cou]d tell? 

A I don’t know. He kind of just turned around, 

heard the noise of, I guess, my stepping into the back. 

Q You opened the door? 

A I had to open it the rest of the way to get in, 

yes. 
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Q Did you have your gun drawn? 

A No, sir. 

Q Were you the only one to enter the premises 

at that time'.-’ 

A I don't recall. I don't think so. There must have 

been other officers there. 

Q Was there anybody with you at the time you entered 

the premises? 

A I believe so, sir. 

Q How many police officers? 

A I have no idea, sir. 

Q But you say you entered quietly, without gun 

drawn, and then what did you do? 

A I informed the gentleman that I was a police 

officer, number ore; and number two, that I was executing a 
search warrant, and he then informed me that this portion 
belonged to East Coast Cinematics. 

Q Did you then leave? 

A No, sir I did not. 

Q You didn't leave. In other words, the first thing 

he told you when you entered the premises was that these -- 
this premise belongs to East Coast Cinematics, Inc. and had 
nothing to do with the bookstore; is that correct? 

Q That's what he said. 

4 
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Q That's what he said and you still didn't leave; 

is that correct? 

THE COURT: You don't expect him to leave, do you? 
Do you expect this police officer to rely on a statement from 
an unknown man, turn around and walk out? 

MR. KASSNER: No, I expect him to rely on what 
was or. the door. 

THE COURT: There is no evidence in this record 
that that was on the door. 

MR. KASSNER: There will be, your Honor. 

THE COURT: But there isn't right now. 

MR. KASSNER: Yes, your Honor. 

THE COURT: And I don't expect any police officer 
to turn around and walk out because somebody says this be¬ 
longs to somebody else. He'd be a lousy police officer if 
he did that. 

MR. KASSNER: Yes, your Honor. Let's talk about 
Mr. Gray as a good police officer. 

THE COURT: Next question. 

BY MR. KASSNER: 

Q Detective Gray — 

THE COURT: There is no jury here. Remember that. 
MR. KASSNER: Yes, your Honor. 

Q Detective Gray, when you entered the premises, did 
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2 

you see any books in the premises at 210 West 42nd Street, 


3 

that rear 

area belonging to East Coast Cinematics? 


4 

A 

Did 1 see books? No, sir. 


5 

Q 

You saw no books. You saw a machine which is a 


6 

film machine; is that correct? 


7 

A 

Yes. 


8 

Q 

Did you recognize that machine? 


9 

A 

Yes, I did. 


10 

Q 

And you had seen that machine in many places on 


ii ! 

many cases 

; is that correct? 


12 

A 

- 

No, sir. 


13 

Q 

You hadn't? 


14 

A 

No, sir. 


15 

Q 

This is the first time you had seen a machine of 


! 16 

its kind? 



17 

A 

No, sir. 


18 

Q 

Where was the last time you had seen a machine of 


19 

its kind? 



20 

A 

I'd have to reflect back to records. On one of 


21 

the numerous factories that 1 made arrests at. 


22 

Q 

One of the numerous factories? 


23 

A 

Yes. 


24 

Q 

What type of film did you find in those premises, 


25 

210 ? 
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i 

A 

Eight millimeter film. 



2 

Q 

How wide is a reel of eight millimeter film? 



3 

A 

It’s eight millimeters wide, I believe,sir. 





af 



4 

Q 

Well, how wide would that be in terms of let’s say. 



5 

inches? 




6 

A 

I’d have to have a conversion before me. It’s 


7 

done in 

millimeters and I only knov' it as being eight milli- 



► 8 

meters 

wide. 



9 

Q 

What is the diameter of a reel of eight millimeter 



10 

film, normal reel. 



11 

A 

The normal reel of film, maybe six inches across. 

i. 


12 

Q 

What was the diameter of the reels that you found 


< 

13 

in these premises? 



14 

A 

Six inches across, I believe. 



15 

Q 

How large is each frame in an eight millimeter 



16 

f i lm? 



s 

17 


MR. LEVITT: Objection, your Honor. 

j 


18 


THE COURT: I don’t know where you are gaing? 


. 

19 


MR. KASSNER: Your Honor, allow me to ask the 



20 

questions subject to connection. 


m 

21 


THE COURT: No, come on. 



22 


MR. KASSNER: I’m going somewhere, your Honor. 



23 


THE COURT: I will sustain the objection if you 


- 

24 

are not going to tell me where you are going. 



25 

BY MR. 

KASSNER: 


-, 
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Q Did you look at any of the film at the 210 premises 

after entering on that day on January 27th? 

A Yes. 

Q You did? How did you go about looking at the film? 

A I think I held it up to the light. 

Q You held it up to the light? 

A Yes. 

Q Would you tell the Court how large a frame eight 

millimeter film is? 

A I don't know how large it is, but it's quite small. 

Q Did you have any sort of agnifying device with 

you? 


A I don't believe I did, sir. 

Q When you hold up a frame of eight millimeter film 

to the light, can you tell whether the sex in the film is 
explicit or simulated? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Overruled. 

A I don't hold up a franeof eight millimeter film. 

I hold up a lot of frames. 

Q But you can only see the one frame at a time, 

can't you, even if you hold up a lot of film? 

A No, your eye focuses on all of the frames. 

Q Can you tell whether it's simulated or explicit 
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by w olding up eight millimeter film to the light? 

A Depending on the action, yes. 

Q Would you please tell the Court exactly what you 

did after you opened the door and came into the premises and 
spoke to Sainthill — I mean spoke to — who did you speak 
to when you came in? 

A Mr. Sainthill, sir. 

Q Mr. Sainthill. What did you do with respect to 

the film in the premises on that visit on that occasion? 

A I don't think — we eventually seized it. 

Q I'm not asking what you eventually did. You are 

now in the premises? 

A Right. 

Q You spoke to Sainthill. What did you do with 

respect to the film in that premises at that time? 

A Right then and there, nothing. 

Q You didn't look at it? 

A No, sir, he took me downstairs. 

Q You mean you never looked at the film? 

A I didn't say that, sir. 

Q On that visit did you ever look at the film? 


Tell the Court when, where and how. 

When we came back upstairs from being downstairs, 
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I believe I walked outside with Mr. Sainthill, and I came 
back with Sgt. Horman, I believe, and I .'.ooked at the film. 

Q How long after voir entry into the premises the 

first time did you start looking at the film? 

A I have no idea. 

Q Was it five minutes? 

A I don't have an idea. 

Q Was it an hour? 

A It certainly wasn't an hour, sir. 

Q 15 minutes? 

A I have no recollection. 

Q But the district attorney still hadn't come; is 

that correct? 

A I don't know, sir. 

Q You don't know if the district attorney had come 

yet? 

A No, sir, I do not. 

Q Do you recall when Mr. Jones came? 

A I remember coming up in the front of the store 

and finding Mr. Jones there, yes. 

0 Was this before or after you looked at the film? 

A The film had been looked at at that point, I be¬ 

lieve . 

Q These films arc in boxes; is that correct? 
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A Yes. 

Q Where were the boxes? 

A On the table. 

Q On a table? 

A Yes. 

Q Where was the table? 


were; 


A The table was attached to the machine. 

Q When you saw these boxes, did you know what they 


I believe they were marked on the outside of the 


box, sir. 


Q Just by reading? 

A By name I would know, yes. 

Q Forget about the name. When you walked into the 

door of those premises, and you saw that machine and those 
boxes on the table next to it, did you know whnt was in the 
boxes? 

A I knew that they were eight millimeter films, yes. 

q So you didn't have to open the boxes to determine 

that there was eight millimeter film in the boxes? 

A No, sir. 

Q Did you see any books in the premises? 

THE COURT: You have asked him that, already. 

MR. KASSNER: All right. 
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magazines, 
A 

Q 

store were 
A 
Q 
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When I am talking about books, I am talking about 
books, right? Did you see any? 

No, sir, I did not. 

Did you believe any books and records of that book- 
contained in these boxes? 

No, sir. 

Why did you open the boxes? 

Because I believed I was observing another violation 


of law. 

Q But you could only determine that after you looked 

in the boxes; is that correct? 

A No, sir, the name on the outside of the box was 

a film that we had previously had deemed obscene. 

Q Outside of every box? 

A As I recall, no. 

Q How many boxes were on the premises? 

THE COURT: When you speak of boxes, you mean 
boxes contained a role of eight millimeter film? 

MR. KASSNER: Film, yes. 

THE COURT: Or a box that has numerous -- 

THE WITNESS: No, sir, I am talking about individual 
rolls of film. 

THE COURT: Individual? 

THE WITNESS: A box that has no other writing on it 
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except that. 

Q How many such boxes were on the premises? 

A Off the top of my head, I'd say eight, nine, ten. 

Q Total. 

A I don't recall without — 

Q You mean in all of these premises there were 

eight or nine or ten boxes of eight millimeter film? 

A Which premises are you talking about, sir? 

U 210 West 42nd Street, East Coast Cinematics 

property. 

A I don't think there were more than ten, twelve 

rolls of film there. 

Q Right, and they were all on the table? 

A Yes. 

Q Could there have been more than ten? 

A Yes, there could have been. 

Q Could there have been more than 20? 

A I don't recall how many fu.»s there were there, 

sir. 

Q Could there have been more than twenty-five? 

A I said I don't recall the numbers. 

Q Could there have been ten thousand? 

MR. LEVITT: Objection, your Honor. 

THE COURT: He's told you three times. 
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MR. KASSNER: I'm trying to get — 

THE COURT: He's told you three times he does not 
know, so going up to 25,000 isn't very helptul, is it? 

MR. KASSNER: If lie does not have the vaguest 

idea — 

THE COURT: Next question. 

BY MR. KASSNER: 

Q How many films did you look at? 

A I looked at the one on the machine, which was 

"Sex Nurse." 

Q You mean you looked through the machine? 

A No, sir,as I recall there was a leader on that 

film which said "Sex Nurse" on it, and then -- 

Q You had to go over to the machine and look at the 

leader? 

A Well, I was standing at the table. The machine 
is attached to the table. You don't have to go over any 
place. It's right in front of you. 

Q So you looked on the machine and you looked at 

the film and you looked at the leader of the film, and you 
determined that the name "Sex Nurse" was on the leader of the 
film? 

A Yes. 

Q "Sex Nurse" was not in the box, right? 
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A No, sir, I don't think so. 

Q "Sex Nurse", that was the only copy of "Sex Nurse" 

you found on the premises; is that correct? 

A I don't recall, sir. 

Q You mean you could have found any number of that 

film on the boxes of film of "Sex Nurse"? 

A I don't recall if there was another copy of it 

there or that was the only copy, sir. 

Q How many did you seize? 

A As I said before, there was ten or twelve rolls 

of film there. I'm not quite sure how many we seized, sir. 

• Q There were ten or twelve rolls of film in the 

premises and you don't remember how many you seized; is that 
correct? 


A 

Q 

A 

Q 

A 

Q 

pieces of 
A 
Q 
A 


That's correct. 

How many different titles were there? 

Well, there was three titles. 

Only three titles? 

That's all I recall, sir, three titles. 

So there were three titles and ten or twelve 
those three titles? 

Yes. 

Each box was marked with a name; is that correct? 
Yes. 
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box for the 
the box? 


Well, were you willing to take the word of the 
name of the film in the box or did you look in 


A I believe that I looked — i' m sure I looked in * 
each box, sir. 


Q You looked in each box and you held each film up 
to the light; is that correct? 

A At least the leader of it, sir. 

0 The leader. So you're willing to take the leader' 

word for what v/as in the box; is that correct? 

Yes. Not on the box, sir, what was in that roll 

of film. 

Q Which is v/hat? 

A Which was what was on that roll of film. Not 

what was on the box. 

Q Okay, right. 

Had "Sox Nurse" been determined to be obscene 
after an adversary hearing? 

A I don't believe so, sir. 

Q Had any of the three films been determined to be 
obscene after an adversary hearing? 

A Not that I know of, sir. 

Q Now, you state that you brought the films from the 

store to Judge Weiss ; is that correct? 
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Q You took these three films, one I assume, one 

print of e~ch of the three films, and you brought them to 
Judge Weiss, and Judge Weiss looked at them and then he 
issued a warrant; is that correct? 

A I think Judge Weiss looked at two of them, sir. 

Q Two of them? 

A Yes. 


Q Which two did he look at? 

A "Superman" and "Piss on susan." 

Q Why didn't you bring him the third one from the 

store as well? 


A Most likely did, sir. 

Q You brought all three from the store to Judge 

Weiss? 

A Yes. 

Q Then Judge Weiss looked at them and he issued the 

warrant to search the store; is that correct? 

A Yes. 

0 I'm curious to know. Detective Gray, if you had 

already seized the print, sufficiently to bring them to a 
judge, why did you have to get the warrant from the judge to 
seize the prints? 

A That would be the procedure. 
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Q You mean first you seize and then you get the 

warrant? 


A No, I didn't seize them, sir. I took them with 

me. There is a difference. 

Q I understand. There is a difference I will grant 

that. 

A I didn't seize them. 

Q You take them. Other policemen seize them. 

A No, sir, there were policemen still on the premises. 

Q Okay, then we have got that clear. You had 

already taken the prints, brought them to Judge Weiss, then 
Judge Weiss gave you a warrant to seize the prints. Okay. 


Where were you on December 29, 1971? 

A Where was I on the 29th? 

Q Yes. 

A I don't know, sir. 

Q You don't know? Well, werejou with Judge Haft 

on the 29thc£ December, 1971? 

A I most likely was. 

Q What do you mean, you most likely v/ere? 

Q I most likely was. I believe there was an affidav 

indicating I was. I don't have my records here. 

Q The affidavit does not indicate that you were. 

A I think the affidavit states that my name is on 


t 
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the top of it, and if my name is on the top of it, I was 


there, because I had to sign it. 


Q The affidavit does not say you were with Judge 


Haft on December 29, 1971. I'm asking you where you were on 


December 29, 1971? 


THE COURT: Do you remember where you were 


December 29, 1971? 


THE WITNESS: No, sir, but 1 do have records that 


we'll produce. 


THE COURT: He doesn't know. 


BY MR. KASSNER: 


Okay. Did you have a list at this time called a 


deeming list? On January 27, 1972 did you have a list which 


you called a deeming list or some sort of name? 


No, sir. 


Did the Police Department of the City of New York 


have a list of books and films which members of the Police 


Department felt free to seize whenever they saw it and when¬ 


ever they saw it in any bookstore or film store in the City 


of New York? 


There was a list circulating. I never used that 


list, and I never came in contact with it, sir, 


You never used the list or came in contact with it? 


No, sir, I never did. 
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2 

Q 

Just your fellow officers in the Public Morals 

3 

Division, 

they were the one who used it? 

4 

A 

No, sir, those in the Division used it, I believe. 

5 

Q 

Well, do you remember the procedure that would 

6 

bo followed with that list? 

7 

A 

No, sir. 

8 


THE COURT: What difference does it make? He says 

9 

he never saw it nor came in contact with it. 

10 

Q 

When the film "Sex Nurse" was allegedly deemed 

11 

obscene by 

Judge Haft, were you the one who brought tha film 

12 

to him? 


13 

A 

I'm not sure, sir. 

14 

Q 

Were you there when he deemed it obscene? 

15 

A 

I'm not sure, sir. 

16 

Q 

Isn t it a fact that that was one of the films on 

17 

your list 

that you say you never saw? 

18 

A 

No, sir. 

19 


MR. LEVITT: Objection. 

20 


THE COURT: Now come on. 

21 

0 

So you don't know whether you were there when 

22 

Judge Haft 

deemed the film obscene? 

23 

A 

No. 

24 

0 

Do you know if Judge Haft issued a warrant for the 

25 

seizure of 

tnc film on December 29, 1971, the film "Sex Nurse", 
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which he then deemed obscene and in the version that was 
presented to him? 

A No, sir. 

Q And if Judge Haft had issued a warrant for the 

seizure of that film on December 29, 1971, when would that 
warrant have expired? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Overruled. 

A The warrant would have expired within ten days, 
but that would have nothing to do with whether the film was 
obscene or not. 

Q Well, did Judge Haft's determination have anything 

to do with whether the film was obscene or not? 

THE COURT: You are arguing with this man about 
something he says he has no knowledge of. 

MR. KASSNER: Yes, your Honor. When he just 
stated some knowledge. 

THE COURT: I'm sorry. He only gave his knowledge 
of when the warrant expires. That's matter for law I assume. 

Q You say that Mr. Sainthill invited you into the 

basement? 

A Yes, sir. 

I 

Q For what purpose did he invite you into the base¬ 

ment? 
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2 

A To impress upon me the fact that that was not a 

3 

portion of the store. 

4 

Q How would the basement impress you with that fact 

5 

any more than Hie premises in which he was already? 

6 

THE COURT: You have to ask Sainthill that question, 

7 

don't you? 

8 

MR. KASSNER: I withdraw it. 

9 

BY MR. KASSNER: 

10 

Q Did he tell you why the basement would apprise you 

11 

of the status of East Coast Cinematics, Inc. in that premises 

12 

any more than the place that you found him in? 

13 

MR. LEVITT: Objection, hearsay. 

14 

THE COURT: He says Sainthill is going to be a 

15 

witness. I will take it. 

16 

A I'm sorry. 

17 

Q What was there about the basement that would 

18 

convince you? 

19 

A I have no idee. I didn't question him about that, 

20 

sir. I just followed him. 

21 

Q What did you find in the basement? 

22 

A I didn't find anything. I observed a large number 

23 

of peep machines. I was — the office door was opened up 

2A 

and I was shown the inside of a door with -- I was shown the 

25 

inside of a room that had a lot of projectors in it, a lot of 
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tools, a lot of equipment. 

Q But you didn't find any film there, did you? 

A I think there was some film there,but I didn't 

look at it at that time. 

Q You didn't look at the film downstairs? 

A No, sir. 

Q How much film was downstairs? 

A I have no idea. 

Q Were you aware that the film that was processed 

on that machine was processed for more than one film 
exhibitor or distributor in the City of New York? 

MR. LEVITT: Objection. 

THE COURT: I don't know what that means. 

Q Were you aware that the film that went through 

this coating machine did not merely belong to East Coast 
Cinematics, Inc. but belonged to a number of people who util¬ 
ized the ficilites of East Coast Cinematics, Inc. to coat 
their eight millimeter film so it would pass easily through 
cartridges? 

MR. LEVITT: I object, your Honor. 

THE COURT: If he knows. 

A No, sir, I didn't know that at all. 

Q Was there any reason for you to believe that the 

film you found there that was being processed in that machine 
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belonged to East Coast Cinematics, Inc.? 

A Yes, sir. 

Q You believed that? 

A Yes, sir. 

0 You believed it at that time? 

A At that time — 

Q When you entered the premises at 210 West 42nd 
Street? 

A No, when I first entered the premises I didn't 

know who owned it. 

Q But when you found the film, did you believe it 

belonged to them? 

A No, sir. 

Q When did you become convinced that this film 
belonged to East Coast Cinematics? 

A At a much later date, sir. 

0 At a later date? 

A Later time, yes, sir. 

THE COURT: How much later? 

Q How much later? 

A I think it was sometime during that evening, your 

Honor. 

THE COURT: Sometime during that evening. 

Q What during that evening convinced you of that fact^ 
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A I don't recall. Other than the fact that Mr. 

Sainthill and Mr. Jones had indicated that they, in fact, 

work for East Coast. 

Q And you believed them? 

A Not immediately, sir, quite a time later, sir. 

q When vou saw that machine for the first tj.me, you 

knew what it was, didn't you? 

A When I saw it for the first time? 

Q On January 27, 1972 in the premises of East Coast 

Cinematics at 210 West 42nd Street. 

THE COURT: Did you know it v/as a coating machine 

when you walked into that room? 

THE WITNESS: After looking at it, yes, I did. 

Q Then you knew that that was not a processing 

lab for film; is that correct? 

A That's in fact part of a processing machinery, 


yes, sir 


It didn't develop film, did it? 
No, sir. 

It didn't edit film did it? 


No, sir. 


q It took film that had already been completed and 

maybe film that had already been used on numerous occasions, 
and coated it so that the film would move through the cartridge 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOIM 

I . I| f v ' •' '1*1 *11 '.V NV 1 1 ' 









mb lk 


89a 

Gray - Cross 


67 


more smoothly; is that correct? 

A Yes, sir. 

Q What was there about this machine and these 
premises that gave you the impression that East Coast Cinematic 
Inc. was in the business of wholesaling obscene material? 

A The very fact that they were using this type of 
machinery. The very essence of the number of machines down¬ 
stairs. The films that were on the table, the film that was 
on the machine. 

U I he ten or twelve rolls of film in the premises? 

A Yes. 

0 At the time that you entered these premises, did 
you know all of the locations of Mr. Hodas' peep shows in the 
City of New York? 

A No, sir, I did not. 

Q Did you know most of them? 

A No, sir. 

Q You didn't know anything about it? You had no 
idea, being on the Vice Squad for how many years at that time? 

A I guess five years. 

Q Five years, who owned these machines on 42nd Street? 

A No. 

Q Now on television that evening, did you see rhe 
interview of your partner, Sgt. Horman, in which he stated 
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there was a reproduction laboratory at 210 West 42nd Street 
that they had just discovered? 

MR. LEVITT: Objection, your Honor. I don't see 
the relevance of this. 

THE COURT: Sustained. 

Q If I told you that this shellacking machine, as you 

call it, which you say was commonly used in the industry, was 
a custom-made unique item that was present nowhere else in 
the world at the time except in the rear of 210 West 42nd 
Street, would you say that's incredible because you had seen 
many before on numerous occasions? 

A I didn't say — 

THE COURT: First of all, he specificallv denied 
that he had seen it on numerous occasions when you asked him 
the question 20 minutes ago. 

MR. KASSNER: Your Honor,his direct testimony was 
commonly used in the industry to shellac films. 

THE COURT: You are saying he saw it on numerous 
occasions. You have asked him that question on cross- 
examination 20 minutes ago, and he told you, no, he had not 
seen it on numerous occasions. 

BY MR. KASSNER: 

Q Had you ever seen this type of machine before in 
your life? 
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A I have seen shellac machines used to shellac on 

other occasions, yes, sir. 

Q Before January 27, 1972? 

A Yes, sir. 

Q Would you state where you had seen it? 

A A lab in Brooklyn, Frank DeCarico's lab where a 
seizure was made at, I have seen them at one of the premises 
owned by Mr. Lou Sax. 

Q This is prior to January 27, 1972? 

A Yes, sir. 

Q When did D.A. Jacobs arrive at the scene? 

A I don't know, sir. 

Q You were not there? 

A I may not have been, sir. 

Q You may? You may or may not have been and if you 

were, you don't know when he got there? 

A That's right, sir. 

Q Where were you when D.A. Jacobs got there if you 
weren't there? 


A I don't know. 

THE COURT: Next question. 

Q Did you speak to D.A. Jacobs? 

A Yes, sir, there came a time when I spoke to him. 

Q Then you left the store with throe reels of film 
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and you went to Judge Weiss. How did Judge Weiss and you view 
those three reels of eight millimeter film? 

A On a projector. 

q You brought a projector with you? 

A I don't know whether I brought it with me or 

stopped at my office and picked it up. 

MR. KASSNER: Your Hov'r, marked over here as 

Exhibit 4 is the warrant for the search of 210, the East 
Coast Cinematics premises. I would like to offer it in evi- 

dence. 

MR. LEVITT: Objection. 

THE COURT: What? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Why? 

MR. LEVITT: That warrant is irrelevant to the 
question here as to the admissibility of the records seized 
at 113. 

THE COURT: At 113? 

| MR. KASSNER: If your Honor please, I am claiming 

I that there were repetitive bad seizures all of which yielded 
fruits which subjected 113 to seizure. 

THE COURT: All right. 

MR. LEVITT: Your Honor, the witness has already 
testified that the affidavit for that warrant and the affidavit 
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for warrant of 113 were simultaneously presented and 
warrants were issued at the same time. Therefore, that 
affidavit and the warrant that obtained therefrom could not 
in any way have been used to gain evidence for the warrant of 
113. 


Q 

Street, 

A 
Q 
A 

Q 

searched and you seized again; is that correct? 

A No, I went back and made a seizure. I didn't 

seize again. 

Q You said you had already seized -- 

THE COURT: No, he specifically told you he had not 

seized. 

Q You had already taken three pr ts. 

TIl^ COURT: Right. 

A To a judge. 


THE COURT: I will take it. You can argue that 
(Defendant Exhibit A received in evidence.) 

THE COURT: Go ahead. 

MR. KASSNER: 

Did you search that premises, 210 West 42nd 
the East Coast Cinematics part of the premises? 

At what point, sir? 

After you got the warrant. 

Yes, sir. 

After you got the warrant, you went back and you 
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Q To a judge, that's correct. 

Q Right. 

THE COURT: He said he seized pursuant to the 
warrant. He didn't again seize. 

BY MR. KASSNER: 

Q You had already viewed the three prints and taken 

the three prints to a judge, right? 

Did you bring these prints back to the store? 

A I most likely still had them with me, yes. 

Q You brought them back to the store? 

A Most likely. 

Q Then you seized them pursuant to the warrant; is 

that correct? 

A You're talking about those particular? 

Q Yes, those three prints. 

THE COURT: The three you took down to Judge Weiss. 
A I don't know if I seized them pursuant to the 

warrant. 

THE COURT: He just had them in his pocket. 

Next question. 

Q Do you recall what the warrant told you you could 

take? 

A It says the above three films. 

0 That's what it says, the above three films, right? 
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warrant? 


Yes, sit. 


What did you, in fact, take pursuant to that 


What did I, in fact, seize'.’ I don't recall what 


I seized, sir. 


THE COURT: Is there an inventory around? 

HR. KASSNER: Yes, T do, your Honor. 

Q 1 show you this document. 

(Document: handed to witness.) 

A Yes, sir. 

Q Is that the return on that warrant? 

A Yes, sir; it is. 

MR. KASSNER: I would like to offer it as evidence, 

your Honor. 

THE COURT: Any objection? 

MR. LEVITT: No objection. 

THE COURT: All right. 

(Defendant Exhibit B received in evidence.) 

Q You noticed that the judge in his warrant told 

you to seize the three prints of the film that he had already 
seen; is that correct? 

MR. LEVITT: Objection, your Honor, that's not 
what the warrant says. 

THE COURT: The warrant speaks for itself. 
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0 

Was there anything in that warrant that 

authorized 

3 

you 

to 

seize two certificates from the State of New 

York? 

4 


A 

No, sir. 


5 


Q 

Is there anything in that warrant that authorized 

1 

6 

you 

to 

seize one card with the store routes on it? 


7 


A 

No, sir. 

1 

8 


Q 

Was there anything in that warrant that 

authorized i 

9 

you 

to 

seize one book entitled "Social Security Time Book"? 

10 


A 

Not that I see, sir. 


11 


Q 

Was there anything in that warrant that 

authorized 

12 

you 

to 

seize daily reminder book? 


13 


A 

No, sir. 


14 


Q 

Or 16 yellow slips of paper? 


15 


A 

No, sir. 


16 


Q 

Was there anything in that warrant that 

authorized 

17 

you 

to 

take out three empty boxes of film? 


18 


A 

No, sir. 


19 

1 

Q 

Did you take out every piece of film at 

210 

20 

pursuant to this search warrant? 


21 


A 

No, sir, I did not. 


22 


Q 

What did you leave? 


23 


A 

Films which had not been deemed, sir. 


24 


Q 

Films which had not been deemed? 


25 


A 

Yes, sir. 
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Q You mean there were other films in the premises 

besides those three films? 

A Yes, sir. 

Q had "Superman" been doomed before Judge Weiss? 

A No, sir. 

Q Had your "Piss on Susan" film been deemed before 

Judge Weiss? 

A 1 don't believe so, sir. 

Q Why did you select these two films to take to 

Judge Weiss and not other films in the promises? 

A Because the others were obviously not of the hard¬ 

core quality, sir. 

Q You exercised your judgment? 

A No, sir. 

Q You made an ad hoc determination on the spot of 

what you thought was obscene and what was not obscene, you 
took what you thought was obscene and you took it to a judge; 
is that right? 

A No, sir. 

Q That's not right? 

A No, sir. 

Q When a judge deems a film obscene, does that 

authorize you to take more than one print of the film? 

A Yes, sir. 
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Q If there are three prints of the film, does it 

authorize you to take three prints of the film? 

A Yes, sir. 

Q If there are ten prints of the film, does it 

authorize you to take ten prints of the film? 

MR. LEVITT: Objection, your Honor, he's asking 
for a conclusion of law. 

MR. KASSNER: I'm asking for his procedure, your 
Honor, and his understanding. 

THE COURT: I gather if he's allowed to seize, 
he's allowed to seize all the film with that title. 

MR. KASSNER: That's exactly not,your Honor. 

THE COURT: Then prove it to me some other way. 
Next question. 

MR. KASSNER: I have a brief in that will attempt 


to prove it. 

THE COURT: All right. Next question. 

BY MR. KASSNER: 

Q What is the purpose of the deeming? What is your 

understanding the purpose of a judge seeing a film and deem¬ 
ing a film obscene? 

A That there is belief that there is reasonable 

cause to believe that that film is in fact obscene and in 
violation of our statute. 
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2 

Q Would that authorize you to go into a warehouse 


3 

and seize 10,000 prints of that film which the judge had 


4 

deemed obscene? 


5 

MR. LEVITT: Objection, your Honor. 


6 

THE COURT: I will let him answer. 


7 1 

A Just any warehouse? Just walk into a warehouse? 


8 

Q No, this particular warehouse. The judge gives you 


9 i 

a warrant that says"I want you to seize 10,000 prints of 


10 

film of this film which I deem obscene." 


11 

A Absolutely not. 


12 

j 0 It wouldn't authorize it. 


13 

A Absolutely not. 


14 1 

Q What authorized you to take three reels of film 


15 

j entitled "Superman"? 


16 

MR. LEVITT: Objection, your Honor. 


17 

0 What authorized you to take more than one reel of 


18 

film for pupose of a prosecution initiated as a result of 


19 

the deeming? 


20 

A Normally, we usually take six rolls of film to 


21 

show that it was not just a factory where a person had one or 


22 

two rolls of film. 


23 

Q The reason you take the six rolls of film is be¬ 


24 

cause you have a presumption of wholesaling for six rolls of 


25 

film; is that correct? 
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2 

A Yes, sir. 

3 

Q Is there any reason ever to take more than six 

4 

rolls of film? 

5 

MR. LEVITT: Objection, your Honor. 

6 

THE COURT: He can say. He’s the officer who 

7 

executes the warrant. 

1 

8 

MR. LEVITT: He's asking for a conclusion based 

9 

upon fact not presented. Is there ever a reason was the 

10 

) 

question. 

11 

THE COURT: I will take it. 

12 

A Yes. 

13 

Q What reason? 

14 

A You may have a situation where an adversary hearing 

15 

is given; where a -- the film is brought to a judge and he 

16 

offers an adversary hearing before the entire seizure may be 

17 

made. It's commonly referred to -- 

18 

Q You are talking about a seizure after an adversary 

19 

. 

hearing. I'm talking about a seizure before an adversary 

20 

hearing. I'm talking about the deeming seizure. 

21 

A You had asked me was there ever, sir? 

22 

o Is there ever a reason, a legitimate reason for 

23 

seizing more than six prints of a film prior to an adversary 

24 

hearing and subsequent to a deeming? 

25 

A I don't think so, sii. 
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2 

Q Is it a fact that you took throe reels of a film 


3 

entitled "Superman"? Is there any reason for the extra two 


4 

prints being taken? 


5 

A Yes, sir. 


6 

(J Did that establish the wholesaling presumption of 


7 

six prints? 


8 

A No, sir. 


9 

Q Then what was the reason for the extra two? 


10 

A I don't recall why the other two were seized, sir. 


11 

Isn’t it a fact you took out all the prints of 


12 

these films in the premises? 


13 

A I don't recall whether we took all of them, if it 


14 

was under six then we took all of them. 


15 

Q Isn't it a fact that you conducted what the law 


16 

calls a massive seizure? 


17 

MR. LF.VTTT: Objection, your Honor. 


18 

Till. COURT: Massive seizure? Next question. 


19 

Q Here you say you took eight rolls of "Superman"; 


20 

is that correct? 


21 

MR. LEVITT: I object, your Honor. I don't know 


22 

what he's referring to. 


23 

THE COURT: Show it to him. 


24 

MR. KASSNER: He has it right in front of him, 


25 

Judge. I don't have to show it to him. 
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i 

MR. LEVITT: I don't know what you are referring 

to, sir. 

MR. KASSNER: There is a film known as "Superman". 

THE COURT: What are you reading from? 

MR. KASSNER: Reading from the return. 

THE COURT: Tell the Assistant. He likes to know 
| what is going on here and the record would like to know what 
is going on here. 

BY MR. KASSNER: 

Q If you look at Item 2 on your return, you will 

find that you took two -- 

THE COURT: The return being Exhibit B. 

Q — you took two reels of "Superman" under Item 2, 

and you took six reels of "Superman" under Item 4. That makes 
eight reels of "Superman". 

You just said before that there is never an excuse 
j for taking more than six prints on a deeming and prior to an 
adversary hearing. Why did you do it? 

A As I read it from here, sir, this refreshes my 

recollection, and indicates that I removed six reels from 
downstairs, not upstairs, sir. 

Q And two reels from upstairs? 

A Yes, sir. 

0 What is the distinction you are drawing? 
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A The distinction is that it's two different areas. 

I was not sure that at that time we had totally established 
who owned what at that point, sir. 

Q You told me that there was no door between up¬ 

stairs and downstairs before. Did you not? 

A No, sir. 

Q You didn't say that between the upstairs and the 

downstairs there was no door, you just went down a flight of 
stairs? 

A Went down a flight of stairs and I said that he 

opened the door to another office at the far end, sir, and in 
that office, after he opened the door, were a number of 
machines and other items, sir. 

MR. KASSNF.R: The record will show what you said, 
Detective Gray. 

THE WITNESS: 1 am sure it will, sir. 
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Q 

Susan 

A 

0 

A 

Q 

A 

() 


Nov:, you stated that you took a film called "Piss 
to Judge Weiss to look at, and he deemed it obscene: 
Yes. 

Where is "Piss on Susan" on this return? 

I don't see it in here, sir. 

You mean you took it home? 

No, sir. 

You mean the Judge deemed it obscene and you still 
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didn't seize it? 

A I would have to check on that,sir. I don't know if 

there were vouchered under the fact they were shown to the 
judge and at that point they were court exhibits. I'm not 
sure of that. 

Q Court exhibits? 

A Yes, sir, anything I would give to a judge would 

be an exhibit, sir. 

i 

q You mean this was never seized, that print of 

"Piss on Susan" was never seized, it became a court exhibit? 

A I said I would have to check, sir. I m not clear 

on wliure that copy went, sir. 

Q You know you took it, right, you didn't seize it, 

you took it. 

THE COURT: Took it and took it to the judge. He 
does not know whether it was vouchered in as an exhibit at the| 
judge's order or what. Next question. 

Q Let's talk about exhibits. Did you arrest Mr. 

Sainthil1 and Mr. Jones? 

A Yes, sir. 

o Did you put. them in jail? 

A They went to the station house, yes, sir. 

Q Did you bring them before a magistrate? 

A Yes, sir. 


SOUTHERN DISTRICT COURT REPORTERS. US COURIHOIM 
FOl-EY SQUARE NI:W YORK. N V. - /•(I IHTIi 









1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


|! 

I 


I 


105 a 

nil)lk Gray - Cross 

Q And what happened to the case? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Sustained. 

MR. KASSNER: We are talking about exhibits now. 

I don't know what it's an exhibit in, your Honor. 

THE COURT: You know what the issue in this case 

i 

is. It has nothing to do with Sainthill being brought before 
a magistrate. 

i 

0 Prior to January 27, 1972, did you ever see the 

film "Sex Nurse" in its entirety? 

A Before when, sir? 

Q January 27, 1972. j 

A I don't recall, sir. 

Q Did you say before, before you just started with 

these two prints from downstairs, that you took no prints fromi 
downstairs? 

A 1 said I had no recollection of it, sir. This is 
a thing that occurred in 1972, sir. 

0 iou didn't read your affidavits before you came 

here today? 

A I looked over them, yes, sir. 

Q ihen you say that it was the presence of numerous 

coin-operated film machines at 210 West 42nd Street? 

A Yes, sir. 
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Q Plus the films, the ten or twelve films that you 

saw there? 

A Yes, sir. 

Q That induced you to believe that there was a whole-! 
sale obscenity ring going on; is that correct? 

A Yes, sir. 

Q Is there anything unique about these machines that 

makes them incapable of playing anything other than obscene 
films? 

A Mo, sir. 

Q In fact, could these machines play any eight, 

millimeter film of any subject? 

A Yes, sir. 

Q What was your answer? 

A Yes, sir. Sorry. 

G So there was nothing about the machines that 

induced you to believe there was a wholesale obscenity- 
business going on; is that correct? 

A No, sir. 

n As to the film coating machine in the basement? 

A Excuse me, the answer to that is that I think I 

answered the incorrectly. Could you give me I it other question 
again, sir? 

Q The assistant district attorney will help you. 
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2 the law? Is that what you are saying? 

3 MR. LEVITT: Objection, your Honor. 

4 THE COURT: Sustained. 

5 j! BY MR. KASSNER: 


6 

7 

8 

9 
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0 Are there not places where coins are thrown into 

machines to show Shirley Temple movies to kiddies? 

THE COURT: Where? 

MR. KASSNER: Throughout the City of New York. 
Throughout the City of New York. 

A I don't know of any, sir. 

Q You have never seen any in Coney Island, at any 

. 

penny arcades?- 

A I have seen little penny machines with a flipping 

card. That has nothing to do with it, no, sir. 

Q You have never seen motion picture machines where 
you throw coins in and sec segments of old films? 

A No, sir, I have not. 

Q So the presence of a number of machines by them- 
selves indicates to you that there was a wholesaling obscenit' 
business going on? 

A Wiiat with the film, the typo of machine, the type 
c-f films that were being used at that time, yes, sir. 

0 You were talking about the film. We had one film 

which you claim in your affidavit was ruled probably obscene 


SOUTHERN DISTRICT COUR T REPORTERS IIS COURIHolM 
FOI E Y SQUARE NEW' YORK NY- ••d.in.'il 










109 a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


II 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


nit'll Gray - Cross 8 7 

by a judge. Okay? 

On December 29, 1971. Which film you don't recall 
*-^ar having seen at that time, and which judge you don't 
recall ever having seen at that time, and that you don’t know 
whether you were present when he deemed it obscene. Okay? 

Then we have two pictures which you state were not 
deemed obscene on January 27, 1972. 

ihen we have you taking the three pictures out of 
the premises to a judge, and showing them to a judge and 
saying, "I believe these films are obscene." Right? And 
the judge read them and he said, "Yes, they arc probably 

obscene," and he gave you a warrant to seize the three films. 

\ 

Okay? That's what we have so far. 

And on the basis of this, you say there was a 
wholesaling obscenity ring going on? 

1HE COURT: No, he didn't say that. Sorry,you 
misquoted his testimony. 

MR. KASSNER: Well, Judge, that was my understand¬ 
ing of his testimony. 

7HR. COURT: That's what you would like to have the 
testimony be, but he's gone beyond that. Right before /• u 
just summarized what you think the testimony is, he said more 
than you have put in your question. 

MR. KASSNER: lie said these machines are only used 
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for obscene means. 

THE COURT: He didn't say that. 

MR. KASSNER: Then I don't know what he said. 

THE COURT: Read it back to him,or you stay here, 
and Mr. Reporter,would you read back the question -- the 
answer that the witness gave to show that your summarization 
is incorrect. 

I will see you at two o'clock. 

(Luncheon recess.) 
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May 19, 1975 
2:00 p.m. 

(Hearing continued.) 

DONALD ORAY, resumed. 

CROSS-EXAMINATION CONTINUED 
BY MR. KASSNER: 

Q Detective Gray, how long were you in the East Coast 

premises of 210 West 42nd Street before you started looking 
at the names on the boxes of film that were on the table? 

A I don't remember, sir. 

Q Could you approximate it? 

A I have no recollection. I walked downstairs with 
Mr. Sainthill, walked back. We didn't walk quickly, we didn't! 
walk hurriedly. We walked upstairs. I took Mr. Sainthill 
outside. I have no idea as far as reference of time. 

Q In other words, when you first opened the door, 

opened the partially opened door to 210 West 42nd Street's 
East Coast Cinematics area, and walked in, you met Mr. Saint¬ 
hill, you talked to him a while, you then wont downstairs, 
you looked around downstairs, you came upstairs, you went 
outside with Mr. Sainthill, you took him out into the street 
or into the bookstore portion. 

A Into 210. 
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Q You took him into the bookstore? 

A Well, it's all 210. 

Q We're trying to separate the two premises, the 

Last Coast Cinematics' premises and the bookstore premises. 

i 

THE COURT: Is it agreed here that there is a 
differentiation between the two? 

MR. KASSNER: Well — 

THE COURT: You keep assuming it, but I gather 
that at the time he went in there he had no idea they were 
separate. 

MR. KASSNER: He said there came a time he learned | 
they were separate. 

THE COURT: That's much later on. 

MR. KASSNER: As of today he knows they are 

separate. I'm basing it on today's knowledge. 

THE COURT: You are? As long as the record shows 
this is not an assumption of fact that existed at the time, 
it's all right with me. 

BY MR. KASSNER: 

C> I'm basing it on yrur knowledge today that they 

were two Separate premises, one of East Coast Cinematics and 
the other of a bookstore owned by somebody else. You know 
that today, don't you? 

A I'm not sure that I do know that, sir. 
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2 

Q In other words, you think that — is the rear 


3 

portion? 


4 

A I beg your pardon, excuse me. 


5 

C> Do you know that the rear portion of that premises 

! 


6 

at 210 was owned by East Coast Cinematics or leased by East 


7 

Coast Cinematics, Inc.? 


8 

MR. LEVITT: Your Honor -- 


9 

Q Do you know that today? 


10 

A Yes, sir. 


11 

Q Now as to the front, you have no idea today who 


12 

1 owned that premises? 


13 

A No, sir. 


14 

Q So let's refer to that front as the bookstore 


15 

premises, and anytime I refer to East Coast Cinematics, it 


16 

means that rear workshop area and basement; okay? Is that 


17 

right? 


18 

A Yes, sir. 


19 

Q Okay. 


20 

A I don't agree or disagree with you. 


21 

Till-. COURT: No, he wants to know, do you understand 


22 

that that's what he means when he's putting the question to 


23 

you. 


24 

THE WITNESS: Yes, sir, your Honor. 


25 

BY MR. KASSNER: 
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Q So before you conducted a search of the East Coast 

Cinematic premises, you spent some time speaking to Mr. 
Sainthill in the premises, going dov/nstairs with Mr. Saint.hill , 
coming up and walking with him out into the bookstore area? 

A Yes. 

Q Did that take approximately ten or fifteen minutes? 

A I have no idea how long it took, sir. 

Q All right. When did you go back into the East 

i' 

Coast Cinematics' premises to conduct a search? 

A I did not conduct a search in there, sir. 

Q You didn't? 

A The things were laying completely open and above¬ 

board. I never searched those premises, sir. 

Q Then maybe I should not use the word "search." 

When did you go back into the East Coast Cinematics 
premises and start reading the names on boxes? 

A Idbn't know when I noticed the names on the boxes, 

sir. I might 'have noticed them before I went down, as I 
came up. I don't recall, sir. 

Q Well, about how high are the letters on those 

boxes? 

A The width of the side of the. box. 

Q About how much is that? 

A Oh, maybe an inch. 
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Q An inch high? 

A Half inch, I'm not sure. I'd have to have one 

of the boxes to measure it, sir. 

Q The first time you noticed the names on the boxes, 

were you hold ng the boxes in your hand and looking at them? 

A I don't recall, sir. 

Q Were all of these ten or twelve boxes on a table? 

A Yes, sir, they were. 

Q Next to the film coating machine? 

A Well, they were on the table just to the front of 
the machine or to the side of it. 

Q When you went into the premises, did you conduct— 
into the East Coast Cinematics' premises, did you conduct 
a search for books and records? 

A At that time, no, sir. 

Q Did you conduct a search for books like "Libido"? 

A Oh, yes, sir, I was looking for anything that would 

pertain to that search warrant, no matter where it might be 
found, sir. 

Q Could "Libido" have been in one of these boxes 
that houses the e^ght millimeter film? 

A No, sir. 

Q You stated before that you were acquainted with 
these boxes and you knew what was in them before you opened 
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them up; is that correct? 

A Yes, sir. 

Q You knew there was film in them, right? 

A Yes, sir. 

Q And not books and records of the bookstore in 

front; is that correct? 

A That's correct, sir. 

Q But nonetheless you opened up these boxes? 

A After determiniig the name on the outside, yes, 

sir. 

Q First you had to look at the name on the outside? 

A Yes. 

Q You picked it up, you looked at the name? 

A No, I didn't say that, sir. 

Q Then what did you do? 

A I may have been able to see the name just laying 

there. I didn't necessarily — 

THE COURT: You asked him before whether he picked 



it up. He said before he didn't know whether he picked it up 
and looked at it or saw the name on the box as the box was 
laying on the table. 

Q When you saw the name "Superman" on a box, what 

caused you to open that box? 

THE COURT: The name "Superman," I assume; not 

✓ 
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2 

Shirley 

Temple. 


3 


MR. KASSNER: That the answer to the question? 


4 


THE COURT: Obviously. Next question. 


5 

BY MR. KASSNER: 


6 

Q 

Had "Superman" ever been found obscene after an 


7 

adversary hearing in New York County prior to that date that 


8 

you know 

of? 


9 

A 

I'm not sure. 


10 

Q 

Before you testified it hadn't. 


11 

A 

I'm not sure. 


12 

Q 

But at that time you didn't know that "Superman" 


13 

had ever 

been found obscene prior to that date or had ever 


14 

been deemed to be obscene; is that correct? 


15 

A 

I'm not sure, sir. 


16 

Q 

You mean as of that date you might have thought 


17 

it was? 



18 

A 

I may have been informed so. I don't recall. 


19 

There is 

a lot of things going on at that particular time; 


20 

and — 



21 

Q 

In order to determine whether there was film in 


22 

that box 

, you had to open the box; is that correct? 


23 

A 

In some cases, yes, sir. 


24 

Q 

In what cases no? 


25 

A 

I think there was one on the reel, sir. There 
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2 

was one on the machine. 


3 

Q That was your statement about "Sex Nurse" was on 


4 

the machine? 


5 

A Yes, sir, that was my best recollection. 


6 

Q That was not in a box? 


7 

A No, sir, I don't believe so. 


8 

Q So the print of "Sex Nurse" that you were describ- 


9 

ing, and that you brought to Judge — to Judge wsiss had been 


10 

on the machine and you removed it from the machine and took 


11 

it to Judge Weiss; is that correct? 


12 

A I'm not sure whether I removed that off the machine 


13 

and took it to Judge Weiss, sir. 


14 

q You mean he may not have seen that film? 


15 

A It's possible he may not have seen that film. 


16 

Q So he ordered the seizure of a film which he 


17 

hadn't seen, "Sex Nurse"? 


18 

A He saw a copy of the film or the film, sir. 


19 

Q But as to "Superman" you opened all the boxes, 


20 

correct? 


21 

A 1 don't know whether I opened all the boxes or 


22 

not, sir. 


23 

Q You said they were in boxes. 


24 

A Yes, sir. 


25 

Q Didn't you look at them? 
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A 1 looked at some of them, sir. 

Q You looked at some of them? 

A Yes, sir. 

Q You held them up to the light? 

A I held some up to the light, yes, sir. 

Q That was not a search, that was a look? 

A Certainly, sir. 

Q As to "Piss on Susan", where we don't know where 

it is, that too you looked up at the light also; is that 
right? 

A I believe so, yes, sir. 

Q Have you been able to determine where it was in 

lunch time? • 

A No, sir, I have not. I didn’t make an effort to, 

sir. 

Q In the lunch time, did you make an effort to 

determine whether the pictures that were taken by the police 
at that time of the premises include a picture of the door 
into the East Coast Premises? 

A No, sir, I was not under any impression that 1 
was directed to do that, sir. 

Q Nobody directed you to do that. Now as to your 

application for 113 West 42nd Street -- 
A Yes, sir. 

SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 
FOLEY SQUARE NEW YORK NY- 7*1-10*11 


V 



L20a 


mb lk 


Gray - Cross 


q — you state that you found a box of filn labeled 

"Sex Nurse," and there was a snapshot of a still of the movie 

is that correct? 

A Yes, sir. 

Q And you stated that the above movie, "Sex Nurse," 

had been deemed obscene by Judge Robert Haft on December 2), 
1971. Were you there when Judge Haft ruled that film obscene 
probable cause Cnat it was obscene? 

A I Jo not know, sir. 

Q You don't know if you were there? 

A No, sir, I do not. 

q Do you know how you knew that Judge Robert Haft 

ruled that film obscene or presumptively probably obscene? 

A Yes, sir, most likely one of the members of my 


unit. 


you? 


One of the members of your unit most likely told 


Yes, sir. 


Q You mean you had no personal knowledge? 

A No, sir. To my best recollection, I have no 

personal knov/ledge. 

Q You didn't state this as the information of an 

informant in your affidavit for the search warrant, did you? 
A No, sir. 
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You stated it or. the basis of your own personal 


knowledge. bow when you applied for these warrants, did you 
have a long conversation with Judge Weiss? 

A I don't recall. 

Q Did he ask you the question I asked you now, whethe 

you were present when Judge Haft ruled the film obscene or 
deemed it obscene? 

A I don't recall whether he did or not. 

Q Do you recall having any conversation with the 
judge? Did he ask you any questions? 

A He may have well have, sir, I do not know. 

Q You don't recall? 

A No, sir. 

Q Now, in connection with this application fcr a 
warrant, it does not say here that you submitted any other film 
for adjudication of obscenity by Judge Weiss, does it? 

A I don t know, sir. You have that in front of you. 

(Document handed to witness.) 

A No, sir, it does not say anything about that. 

Q In this affidavit it does not even say that you had 

seen this film, "Sex Nurse," is that right? 

A No, sir, it does not say that. 

Q In this affidavit you can't even say there was a 

film in the box. 
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A cv v ect, sir. 

Q In this affidavit, all you said was that you saw 

a box? 

A Yes, sir. 

Q With a name "Sex Nurse" on the box? 

A Yes, sir. 

Q And a still film on top of it? 

A Right. 

Q You didn't even say that you knew that still film 

was from the film "Sex Nurse"? 

A Yes, sir, I did. 

Q Where did you say that? 

A Third paragraph down, "Sex Nurse" and that there 

was a snapshot of a still of it above said movie. 

Q Well, you said you hadn't seen the film, "Sex 

Nurse". 

A I said"-- nc, sir, I said I was not sure whether 

I saw it or not. I never said I did not see that film. 

Q Now do you know whether you saw it or not? 

A No, sir, I do not still know whether I saw it or 

not. 

Q And you don't know whether you told Judge Haft 

that this information about this deeming, I mean Judge Weiss 
that this information about this deeming was information 
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given to you by an informant or was your personal knowledge; 
you never discussed that with him? 

A I don't know what was discussed with him, sir. 

There were other police officers with me also, as far as I 
remember. 

Q We are dealing with your affidavit, which is the 

only affidavit for the application; is that correct? 

ihat s correct, but I might not have been there by 
myself, sir. 

Q And you don't know what was said anyway? 

A I don't recall what was said, no, sir. 

Q All right. 

At the time that you found this box that you referrbd 
to in this affidavit, was there anything to indicate that this 
box had a film in it which was to be used by East Coast 
Cinematics in any of its film projection equipment? 

A No, sir. 

Q What is it in this warrant that gave you reason 

to believe that a wholesaling obscenity business was being 
run by East Coast Cinematics? 

MR. LEVITT: Objection, your Honor. 

THE COURT: The warrant speaks for itself, doesn't 
it, the affidavit? 

That's for me to determine. 
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Q Now, at the time you made out this affidavit, had 


you yet become convinced that East Coast Cinematics was the 
operator of that area of the premises in the back of the 
bookstore, the workshop, and the basement? 

A As I said before, I'm not sure when that realizati 


came. 


affidavit? 


Well, did it come before or after you made out this 


I don't recall, sir. I had no way of ascertaining 


11 who owned what at that point, sir. 


A 


12 q You say in paragraph three of your affidavit, 

13 "Based upon the foregoing reliable information, and upon my 

14 personal knowledge, there is probable cause to believe that 

15 such property, namely books and records of East Coast 

16 | Cinematics, Inc. will reflect a peep show business using 
obscene movies in violation of Section 23S.0G of the Penal 
Law at 113 West 42nd Street, New York City, 17 floor." 


What is this personal knowledge you are speaking 


about? 


A Which paragraph is that, sir? 

A Paragraph three of the warrant, paragraph number 

three of the affidavit; of the affidavit. 

MR. LEVITT: Mr. Kassner, excuse me. He does not 
have that affidavit. 
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2 

Q Here is the affidavit. 


3 

^ i was wondering. I didn't know what you were 


4 

talking about. 


5 

Q Here is the affidavit numbered paragraph three 


6 

(handing to the witness). 


7 

A The basis on which I placed that was the fact 


8 

that these two gentlemen indicated that. 


9 

Q You said 'Based upon the foregoing reliable informa¬ 


10 

tion, that's the two gentlemen. What is your personal know¬ 


11 

ledge part about it,"and upon my personal knowledge." What is 


12 

the "and upon my personal knowledge"? 


13 

A The conversation I had with them, what I observed, 


14 

sir. 


15 

Q You recited the markings; you recited your 


16 

conversatons? 


17 

A Yes, sir. 


18 

Q What is your personal knowledge? 


19 

A That's my personal knowledge, sir. 


20 

Q Now, when you went up to 313 West 42nd Street, 


21 

you broke down the door; is that correct? 


22 

A After knocking, yes, sir. 


23 

Q When did you go up there? 


24 

A I have no time recollection of going up there. It 


25 

was — it was getting dark, it was dark out when I went up. 
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2 

Q It was getting dark or it was dark? 


3 

A My recollection, it was getting dark, sir. 


4 

Q So it was abo.t seven or eight o'clock, six or 


, 

5 

seven o'clock. 


6 

THE COURT: In January? 


7 

MR. KASSNER: I'm asking. 


8 

THE COURT: Getting dark? Now come on, Mr. Kassner. 


9 

BY MR. KASSNER: 


10 

Q Could it have been at one o'clock a.m. on January 2 

, 

11 

1970? 


12 

A No, sir, it could not. 


13 

0 That was the second time or the first time? 


14 

A First time or second time what, sir? 


15 

Q When was the first time you hit that door? 


16 

A Only one time, sir. 


17 

Q You only came there once? 


. 18 

A Yes, sir. I only entered the premises through 


19 

the door. I have been there to arrest somebody else that 



was there, but not in connection with this, sir. 


21 

q You entered the premises when it was getting daix 


22 

on January 27, 1972? 


Zi 

A Yes, sir, that's my recollection, sir. 


24 

i 

Q You broke down the door at that time? 


25 

A Either I broke it down or someone that was with me. 
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Q You had a warrant with you at that time? 

A Yes, sir, I aid. 

Q A warant issued by Judge Weiss? 

A Yes, sir. 

Q If I tell you that Judge Weiss signed the warrant 

for the search of 113 West 42nd Street at 10:05 p.m. on 

January 27, 1973 would you still say that you went in there 
when it was getting dark? 

A Sure. 


Ihen you went in before he signed the warrant; 


correct? 


A No, sir. 

Q What? 

A No, sir. I used it as a time frame. it was 

getting dark. It wasn't in the middle of the afternoon. 

Q On January of 1972, it Was getting dark at ten 

o'clock at night? 

A No, I didn't say that, sir. 

Q When did you finally bring this warrant back to the 

place if it was signed at 10:05 p.m.? 

A I would say I left here at twenty minutes after five 
and went up there. 

Q Went up where? 

A Where you just asked me, sir, up to the -- 
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113 West 42nd Street? 


A No, I think I went to 210 first, didn't I, sir? 

THE COURT: Wait a second. Mr. Gray, Mr. Kassner 
says that the warrant was signed by Judge Weiss at 10:05 p.m. 


THE WITNESS: 10:05, sir? I thought he said 


five — 


MR. KASSNER: No, I said 10:05 p.m. 

THE COURT: 10:05 p.m. on January 27. The question 
10 put to you is when did you go up to the premises to execute 


11 the warrant. 


12 A It would have .. be after that time. Could I see 

13 that warrant, please? 

14 Q Certainly. It's in evidence. 

15 A It would have to have been after that time, sir. 

16 it would have to have been after ten o'clock. 

17 Q You mean you didn't go in there when it was getting) 

18 dark and then go out and get a warrant? 

19 A No, sir, I never said that. 

Q When you broke into 113 West 42nd Street, whenever 

that might be, on that date, January 27, 1973, how did you 
find the state of the office generally? 

A I found things piled up on top of the desk. I saw 

24 things. I didn't find them. I saw them piled up on there. I 


25 was not by myself. There were other officers there. 
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2 

Q 

You found papers in disarray? 


3 

A 

Yes, sir. 


4 

Q 

Did you find any large rooms with more than one 


5 

desk in 

them? 


6 

A 

Yes, sir. 


7 

Q 

Did you find that offices didn't have doors on them? 


8 

A 

Yes, sir. 


9 

Q 

In other words, it was essentially one big place 


10 

with partitions without doors? 


11 

A 

There were doorways. I don't recall whether the 


12 

doors were open or whether they had doors hanging on them, sir. 


13 

Q 

In the course of jour search, did you make a record 


14 

of where 

you obtained each item seized from? 


15 

A 

No, sir, I did not. 


16 

Q 

You can't tell this Court from which particular 


17 

place in 

this bunch of offices you took any of the material 


18 

on your 

return? 


19 

A 

That's correct, sir. 


20 

Q 

Now, before going back for the second warrant for 


21 

the search of 113 West 42nd Street, did you search the premise: 

> 

22 

at 113 West 42nd Street? 


23 

A 

I did or brother officers did. 


24 

Q 

In other words, the search of 113 West 42nd Street 


25 

was conducted pursuant to the first warrant, and then you 
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went and got the second warrant; is that correct? 

A I'm not sure, sir. 

Q You 1 re not sure? 

A I'm not sure of the progression of what portion of 

the search was conducted or was not conducted, sir. 

Q I'm not saying that you stopped searching after 

you got your second warrant. I'm just saying you did a 
thorough search of the premises after the first warrant. 

A No, sir, I did not remain on the premises, sir. 

Q How long were you on the premises? 

A Maybe 45 minutes to an hour. I had other things 

to do. 

Q How many police officers were in the premises? 

A Four. 

Q And you were all searching — 

A Five. 

Q — you were all searching those 45 minutes? 

A I don't know what they were doing, sir. I came 

back later. They were still there. 

Q Do you know what you were doing? 

A Yes, sir. 

Q What were you doing in the 45 minutes you were on 

the premises? 

A I had looked at Mr. Ilodas' desk, top of the desk; 
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looked around the office in general; and my recollection is 
that I left there to pick up evidence on other executed 
warrants. 

Q On other what? 

A Executed warrants. I executed a number of warrants 
that evening, sir. 

Q Involved with my defendants? 

A Mo, sir. 

Q Now it became, when you reached the door, you knew 

that there were over half a dozen other corporations housed 
in that premises; is that correct? You stated there was a 
sign on the door? 

A Right. 

Q Right? 

A Yes, sir. 

Q Notwithstanding that fact, you didn't go and get 

another warrant to search as against thesj other corporations 
and entities, you went into the promises and started commenc¬ 
ing the search at that point; is that correct? 

MR. LEVITT; Objection, your Honor. 

THE COURT: Sustained. 

Q What did you do after you learned that in that 

office there were at least a half a dozen other entities 
housed? 
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MR. LEVITT: Objection, your Honor. 

THE COURT: Sustained. 

Q Did there come a time when you sought out Judge 

Weiss to get a warrant or another judge to get a warrant 
against other corporations housed in that premises? 

MR. LEVITT: Objection, your Honor. 

THE COURT: It's in the record already. Overruled 

January 28. 


10 A Yes, sir. 


11 


MR. KASSNER: I would like to get a time gap over 


12 here. 

13 THE COURT: What time does the warrant show that 

14 it was issued? 

15 MR. KASSNER: Well, we have some small problems 

16 with these things. 

17 BY MR. KASSNER: 

18 Q 2:35 p.m. on January 23, 1973. Is that when you 



got the warrant from Judge Solniker to search 113 West 
42nd Street in connection with the other over half a dozen 
corporations? 

A I obtained a warrant naming those corporations, 

sir. 

Q When did you obtain that warrant? 

THE COURT: When? 
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THE WITNESS: I believe it was the 28th, your 

Honor. 

THE COURT: All right; what time? 

THE WITNESS: I believe the lawyer indicated the 
late afternoon, two o'clock or something like that, 2:30. 

Q 2 : 3 5 p. m. 

A Yes, sir. 

THE COURT: Is that what it says on there? 

MR. KASSNER: That's what it says. 

THE COURT: All right, go on. 

BY MR. KASSNER: 

Q Now why 2:35 p.m. that afternoon, had there been 

a thorough search made of those offices at 113 West 42nd 
street? 

A I don't know, sir. 

Q You had nothing to do with that search? 

A Only peripherally, sir. 

Q Only peripherally? 

A Yes, sir. 

0 VJhat does peripherally mean? 

HIE COUR." 1 : Let's getWebster's dictionary. 

Next question. 

MR. KASSNER: I would like to know what he means. 
THE COURT: Next question. 
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connected with that search? 

THE COURT: Yes, he stayed part of the time and he 
left to execute others so he does not know what the other 
four or five officers did. 

Next question. 

Q How many minutes between ten p.m. the night before 

and 2:35 p.m. the day after, how much time did you spend in 
113 West 42nd Street? 

A I have no idea. I'd say two to three hours. 

Q Two, three hours. 

When you were on those premises those two, three 
hours, how many other police officers were on those premises? 

A Everybody that was there, sir. 

Q Five police officers? 

A Four, five police officers. 

Q So at least you can testify that at least four or 

five police officers and yourself searched that premises for 
two or three hours before the issuance of the Solniker 
warrant at. 2:35 p.m. the next day? 

A I'm sorry, I didn't say I was searching at ail, 


What were you doing in the premises? 
I was standing there. 
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Q How many of the other police officers were stand¬ 

ing there? 

A I don't know. 

Q How many were searching and how many were standing? 

A I have no idea, sir. 

Q Before you went to get the Solniker warrant, what, 
if any, information did you glean at 113 West 42nd Street 
that led to your believe that these other corporations 
aside from East Coast Cinematics, Inc. was involved in the 
wholesale promotion and sale of obscene material? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Overruled. 

A There were a number of instances where I was told 

by other people at the premises that these corporations were 
owned by one company, one owner. 

A you were told by other people at the premises. Who 

were these other people? 

A I don't recall who it was, sir. 

Q lhat these corporations were owned by one person? 

A Yes, sir. 

Q You're talking about Martin Hodas? 

A Yes, sir. 

Q And this led you to believe that tney were all 

engaged in the business of wholesaling obscene material; is 
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that correct? 

A Yes, sir. 

Q This was the sole basis for that conclusion? 

A No, plus what was found at 113 -- excuse me 

at 210. 

Q Did you have any indication that anything was 

found at 210 belonged to these other corporations? 

A Yes, Mr. Sainthill said they did. 

Q Belonged to the other corporations and not to 

East Coast Cinematics? 

A He indicated chat — Will, I don't know whether 

he indicated that they belonged to the other corporations, 
sir. 

Q So what gave you the impression that these other 

corporations were involved in the wholesaling of obscene 
material? 

A What was placed in the warrant, number one. 

Q What was placed in what warrant? 

A The warrant right here, sir, in front of me. 

Isn't there information indicating that the company 
was there at. 113 West 42nd Street? 

Q There was information to indicate that there were 

seven or more corporations. Nine corporations, eight, 
besides bast Coast Cinematics, Inc., to which you already 
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had procured a warrant, housed in that office? 

THE COURT: Are we trying to suppress on behalf 
of the other eight corporations, Mr. Kassner? 

MR. KASSNER: No, your Honor. Yo\r Honor ordered an 
evidentiary hearing. I assume that he ordered an evidentiary 
hearing because he wanted to find out what is true and what 
is untrue to the facts. I would assume that — 

THE COURT: I would assume that two-and-a-half- 
hojrsof cross-examination you should have about completed, 
don 1 1 you? 

MR. KASSNER: Well, if you Honor is telling me -- 

THE COURT: if searching cross-examination goes to 
length, you win. If you go to materiality and relevance, 
you lose. 

Two-and-a-half hours is sufficient to take this 
witness over anything you have to take him over on credibility. 
BY MR. KASSNER: 

Q You stated in paragraph ten of your affidavit in 

nvpport of the Solniker warrant for 113 West 42nd Street, 
"Deponent states that he believes all of the above corporatiors 
are being operated and controlled by Martin Hodas and East- 
Coast Cinematics and deponent believes the books and records 
of the corporation reflect the use of obsce:e movies." 

You also state in paragraph 9, "Deponent states 
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that he examined the books and records of all the above 
corporations, and that all corporations are involved in 
sexually orientated material, and that numerous books and 
records and papers bear no designation of corporate affili¬ 
ation . " 

Did you find books and records which indicated 
that all of the corporations were involved in sexual orientat¬ 
ed material? 

A If that's what is down there, that is what was 

pointed out to me from the books that were taken, yes, sir. 

Q This was before 2:35 p.m. on January 28th? 

A Yes, sir. 

Q Who pointed this out to you? 

A I do not recall, sir. 

Q But you state, "Deponent states that he examined 

the books and records for all the above corporations." 

A Yes, sir, somebody shows me a book, 1 have 

examined it, haven't I, sir? 

Q Did y^u removed from the premises virtually every 

single stitch of paper on the premises? 

MR. LEVITT: Objection, your Honor. 

THE COURT: The inventory speaks for itself, 

doesn't it? 

MR. KASSNER: I'm asking what the inventory amounts 
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2 

to. 


3 

Q Doesn't it amount to every single stitch of paper 


4 

on the premises? 


5 

A No, sir. 


6 

Q Did you inspect the books and records that you 


7 

took before you took them? 


8 

A Some of them I did, sir. 


9 

Q And some of them you didn't? 


10 

A No, sir. 


11 

Q You have listed on your inventory that you took six 


12 

payroll books? 


13 

A Yes, sir. 


14 

Q How would payroll books indicate the wholesale 


15 

operation — the operation of a wholesale obscenity business? 


16 

A It would indicate ownership, who was working for 


17 

the individual, what they were doing particularly. If we 


18 

had independent information pertaining to a particular 


19 

individual on those books, they would be important. 


20 

MR. KASSNER: I have no further questions. 


21 

THE COURT: Redirect? 


22 

MR. LEVITT: Briefly, your Honor. 


23 

REDIRECT EXAMINATION 


?4 

BY MR. LEVITT: 


25 

Q I direct your attention to Government's Exhibit 3, 
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i 

2 the fifth paragraph thereof, Detective Gray, and ask that 

3 you take a moment and read it. 

4 A Yes, sir. 

5 Q Now Detective Gray, there has been a lot of dis¬ 



cussion as to whether you seized the three films prior to the j 
time you sought to obtain the second warrant, authorizing a j 
search of premises at 210 West 42nd Street, whether you took j 
the films or where you got the film from that you presented 
to Judge Weiss. 

| 

A Yes, sir. 

Q Now Detective Gray, having read that paragraph I | 

just painted out. to you of your affidavit marked as Govern- | 
ment Exhibit 3, can you now better state, is your recollection; 
refreshed as to where the films came from which you submitted i 
to Judge Weiss? 

MR. KASSNFR: Objection, your Honor. He showed | 
no confusion whatsoever on his direct — on h^s cross- 
examination as to where the films came from. I think this is | 
an attempt to impeach his own witness. 

THE COURT: Overruled. 

A Based on this paragraph, sir, it indicates that the ( 

films in question that were shown to the judge were obtained | 
at two bookstores in the Times Square area. 

Q So that these were not the films physically those | 

t 
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6 

7 

8 I 

| 

9 
10 
11 
12 

13 

14 

15 

16 

17 

I 

18 

19 

20 
21 
22 

23 

24 

25 I 


films which you saw at the bookstore; is that correct? I 

A That's correct, sir. | 

Q So that you didn't take any films out, am I 

correct, of the bookstore at the time that you first searched ! 
it pursuant to the first warrant? I 

A I believe we did, sir. I 

Q Turning to the last paragraph of that affidavit I 

before the paragraph numbers 3, sir, I ask you to please i 

examine that paragraph. i 

A Yes, sir. i 

Q Having examined that paranraph, sir are vou now 
better able to state at what point in time you came to the 
conclusion that in fact the corporation. East Coast Cinerama ! 
or East Coast Cinematics, occupied the basement portion of I 

those premises? | 

Occupied? Yes, sir. : 

And when would that have occurred? 

At the time prior to the search warrant. ! 

At the time you were down in the basement? ! 

* 

Yes, sir. 

I 

What caused you to reach that conclusion? | 

There was a certificate on the wall. 

A certificate of occupancy? j 

Yes, sir, I believe that's what it was | 


A 

Q 

A 

0 

A 

Q 

A 

Q 

A 


i 
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Q For East Coast Cinerama? 

A Yes, sir. 

I 

Q Now you stated that when you first went up to 

113 West 42nd Street, you saw affixed to the door a hand¬ 
written piece of paper listing a series of other corporations j 

i 

as well as East Coast? 

A Yes, sir. 

Q I show you what has been identified as Government's! 

Exhibit 12 and ask you if you can recognize it? | 

A Yes, sir. | 

Q Is that in fact a copy of the document you saw ] 

at that time? 

I 

A Yes, it is. ) 

Q You have also stated, I believe on cross-examinatioj., 

that police photographers tooks pictures of the premises at 
210 West 42nd Street; is that correct? 

I 

A Yes, sir. | 

Q I show you Government Exhibit number 10 for I 

identification and ask you if you can recognize that. 

A Yes, sir, that's the machine used to shellac the ( 

film and dry it. I 

i 

Q Is that a photograph of that rear portion of the 

store? 

A Yes, sir, it is. 
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Q At the time that you searched that store on 

January 27, 1973? 

A Yes, sir. 

Q Can you by looking at that picture based on your 

memory, please state to the Court from where that picture | 

was taken? 

A It was taken from the doorway in which I entered 

the premises, sir. 

1 

Q That is, the back portion of the premises? 

A Yes, sir. ! 

Q Is a picture of the door which was attached to 

that doorway on that — revealed in that photograph? 

I 

A No, sir. 

I 

Q That door that you opened up or that was partially 
opened which you opened further, sir, to get int;o that 

I 

portion, as you entered, did you open that door by pushing 
it in or pulling it out? 

A I have a recollection the door opened out, sir. 

THE COURT: Toward you? 

Q The door opened out, you mean you pulled it toward 

I 

you? ‘ I 

A That's my recollection. This is a long time ago, ' 

sir. I don't remember whether I opened in or out, I tell you 
the truth. 

I 
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stairway. If you were standing on the stairway going down 
into the basement this picture would denote that. 

Q You have mentioned that downstairs there was 

another room; sometimes you'd call it a room and sometimes 
you called it an office which Mr. Sainthill opened the door 


to. 

A Yes, sir. 

Q Was that, in fact, as you can recall it now, an 

office or a room? 

THE COURT: Well, an office and a room can be the 
same things. 

MR. LEVITT: Well, your Honor, if I may qualify 
it. 


BY MR. LEVITT: 


Q By an office, I mean a desk with a chair, perhaps 

a phone, perhaps some books? 

A There was a desk there. There was a phone. There 

was a lot of other equipnent. 

Q Equipment? 

A Yes. 

Q What was it? 

A There was a -- the units used to project the 

film, project them. 

Q Was it in the form of a storeroom? 

A They were stored there. I guess it was repair. 
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No, I wouldn't say storeroom. I guess it was a repair area 
where they repaired the machines from. 

MR. LEVITT: I move Goverment's Exhibits 10, 11 
and 12 into evidence. 

MR. KASSNER: I have no objection. 

(Government's Exhibits 10, 11 and 12 received 
in evidence.) 

MR. KASSNER: Let me see 12. 

THE COURT: What is 12 supposed to depict? Is 
that the basement? 

MR. LEVITT: No, Exhibit 12 is the hand-written 
note, your Honor. 

MR. KASSNER: That he couldn't testify where he 
got it from or when he got it from; is that the one? 

MR. LEVITT: No, that's the one which was on the 
door which he now testified that he recognized as being the 
one on the door. 

MR. KASSNER: Didn't he testify before that he 
couldn't tell it was on the door or somewhere else? 

MR. LEVITT: The document which the witness was 
speaking of was what had previously been marked as Government' 
Exhibit 7 for identification. 

THE COURT: That's 210 isn't it? Is that 113? 

MR. LEVITT: That's 113, yes, your Honor. 
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MR. KASSNER: I have no objection. 

THE COURT: All right, go ahead. 

' i 

I 

BY MR. LEVITT: 

Q I show you what has been marked as Government's 

Exhibit 13 for identification. Detective Gray. I ask you to 
exanine it and state whether you can recognize it. 

A Yes, sir, that's part of the underground area, 

| 

cavern, ,basement, that would lead from the back portion J 

of 210 to the other work office. i 

i 

Q And to the best of your recollection, does that 

picture portray the condition and the material in that 
basement at the time of your search on January 27, 1972V 

A Yes, sir, except that there were a considerable 

number more of these machines. 

MR. LEVITT: I offer Government Exhibit 33 in 

evidence. 

MR. KASSNER: Your Honor, I'd like to know what 
this has to do with the case. I'm not willing to concede 
that a coin-operated film machine in a premises has any sort 
of probable cause or presumption or even an inference of the 

t i 

showing of obscene films in those machines; particularly 
when they are in a place without film in them, and they are 

I 

sitting in a warehouse-type arrangement or in a repair arrangej- 

I 

ment. I don't understand what the relevance of this thing is j 
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at all. 

THE COURT: You went to great point to cross- 
examine this witness to describe what was downstairs. This 
more or less pictorially indicates what he was describing 
to you in words. Objection is overruled. 

(Government Exhibit 13 for identification received ! 
in evidence.) 

MR. LEVITT: The Government has no further question 

i 

your Honor. 

( 

THE COURT: Strictly on recross. 

MR. KASSNER: Yes, your Honor. 

RECROSS-EXAMINATION 

I 

BY MR. KASSNER: 

I 

Q You stated that when you categorically on cross- 

examination stated that you brought three films from the 

i 

store to Judge Weiss and viewed these films with Judge Weiss, 
you state that now that's not true; is that correct? 

A I'm stating that I showed Judge Weiss three 

i 

films. I said I did it by machine, whether I picked it up 
at the office or whether I picked it up or I brought it with j 
me, I didn't recall. I was not totally clear on how those 

I 

films got there. That was 1972 , I have had a number of cases • 

" 

since then. 

I 

Q Mr. Gray, all I asked you was did you state before 1 

i 

I 

! 
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that you brought the three films from the store to Judge 


Weiss? 


I believe I did say that, sir. 


You did? 


Yes, sir, 


Q And now how do you know that that's not true? I 

A The affidavit indicates that in fact I got those 

films in question shown to the judge from 250 and 136 West 
42nd Street. 

Q Does that affidavit give you any independent recolle<jti 
or are you taking the word of that affidavit? 

A That — I'rn taking the word of the affidavit and 

also indicated that when I was first asked that question, I 

| 

was not quite sure in my own mind how those films got to the 


judge 


I didn't ask you your state of mind. You are 


taking the ord of the affidavit; is that correct? 
A No, and also my own — my own mind, sir. 


THE COURT: I think the man says past recollection | 


recorded, 


MR. KASSNER: If it's true, I guess it could. 

Q Now, you are saying that you never brought "Sox 

Nurse" before Judge Weiss; is that correct? 

A No, sir, I brought these films before him. 
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Q Now you are saying it's three films. Your affi¬ 

davit says two films. Before you said three films, you said 
you were lying before. 

THE COURT: He didn't say anything about lying. 

A There was evidently two rolls of film, excuse me, 

there were two films taken to him. One, I believe, had 
already been previously deemed. I don't know whether that 
was taken to him or not. 

Q Did you take "Sex Nurse" to Judge Weiss? 

A I took a copy, I believe, "Sex Nurse" to him. I 

did not take the one off the — 

^ Where did you get the copy from? 

A I'm not sure, sir. 

Q Is it in your affidavit? 

A No, sir. 

Q Now you say you brought Judge Weiss "Superman" 

and "Piss or Susan"? 

A Yes, sir. 

Q But you don't say you brought him "Sex Nurse"; 

is that correct? 

A That's correct, sir. 

THE COURT: That's what he said on cross. 

MR. KASSNER: That's not what he said on cross. He 
said he brought him all three films and he brought them all 
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2 

from the store. 


3 


THE COURT: I'm sorry my notes indicate "Sex 


4 1 

Nurse" was 

not brought to Judge Weiss. 

1 

5 j 


1 

MR. KASSNER: If your Honor please, he testified — 


6 


THE COURT: Now look on — 


7 ! 


MR. KASSNER: The record will show what he said 


8 lj 

on cross. 

What else can I say? 


9 

I 


THE COURT: So don't argue with me. 


10 


MR. KASSNER: I'm not arguing with you, Judge. 

i. 

, 

It does not get me anywhere. 

.2 1 

! i 

BY MR. KASSNER: 

13 

Q 

You brought a print of a film called "Superman" 


14 and a print of a film called "Piss on Susan" i m two other 

1 

15 

places? 

1 


i 

16 

A 

j 0 

Yes, sir. 

17 

Did yoj compare with the prints, the prints which 

18 

you showed 

Judge Weiss with the prints that were in the store? 1 

,9 j 

! A 

Just the — I would imagine the leader, sir. 1 

20 

i 

I don't recall whether they were compared or not frame for 

1 

21 

J 

frame. 

- 1 

22 

Q 

Then you got Judge Weiss to issue a warrant on 

i 

23 

the basis 

of films that were not in the store. 

24 


THE COURT: No, he said he relied on the title. 

| 

25 


MR. KASSNER: If your Honor please, he can rely 



i 
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on the title all he wants, but every single print that's 
shown once or twice is different from every other print. 

They break, they are put together, they are edited. Every 

I 

print is different from every other print. The only time 
two prints are alike is when they come out of a lab. That's 
the only time. Every print is different, once it is — 

THE COURT: You mean every print breaks the first 
time you show it? 

MR. KASSNER: Every print that goes into a peep -- 
coin-operated film machine or in a motion picture theater with 
the finest equipment comes out -- 

THE COURT: Breaks the first time you show it? 


MR. KASSNER: Your Honor, I didn't have any 
testimony that it broke the first time. I'm telling you that 
after a week in a coin-operated film machine or in Radio 
City Music Hall, the print is different from what came to 
it and different from every other print. 

THE COURT: Go ahead. 

MR. KASSNER: Particularly in a coin-operated 
film machine, but it's also true of Radio City Music Hall 
and judges have excluded prints with the same name on motion 
picture film. 

THE COURT: Let's get back to the testimony of 
this witness. It's now after three o'clock. 
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BY MR. KASSNER: 

Q Now you say you found a business certificate when 

you went to the basement with Sainthill; is that correct? 

A I saw one there, yes, sir. 

Q And you say that it was East Coast Cinematics' 

business, place of business; correct? 

A Yes, sir. 

Q At that point you believed it was East Coast 

Cinematics' place of business; is that correct? 

A Yes, sir. 

Q Why didn't you leave the premises at that time? 

A I did. 

Q You did. You never came back? 

A Went back upstairs. I came back later with a 

search warrant. 

Q In other words, you saw nothing until you came 

back with the search warrant? 

A I didn't say that, sir. 

THE COURT: He didn't say that at all a. d it's 
not inferred in his answer. 

Q Did you conduct a search? 

THE COURT: You do this constantly, picking up a 
witness' statement and turning it around as though he said 
something. He didn't. 


SOUTHERN DIS1IIIC1 COURT REPORTERS. US COURTHOUSE 
POLEY M.HMRE NEW YORK NY - 791-10*0 








1 


mblk 


l?4a 

Gray - Recross 


132 



6 

7 

8 

9 j 

10 

11 ! ! 
>2 i! 

13 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. KASSNER: Judge, I was — 

THE COURT: This witness says, "I don't know," and 
your next question assumes the answer is yes to the question. 

MR. KASSNER: I believe the record -- 

THE COURT: Please go on. 

BY MR. KAFFNER: 

Q Did you testify before that when you came into 

the premises for the first time you met Sainthill, you talked 
to Sainthill, you went downstairs, you came upstairs, ycu took 
Sainthill back into the bookstore; is that correct, and then 
you went in and conducted a search? 

A I never said that. You said a search? 

Q When did you first conduct a looking? 

A No, sir, I looked at the films upstairs. I never 

went back downstairs. 

Q I'm not talking about going back downstairs. 

A That's where you asked about the certificate. 

THE COURT: The whole thing stems from your 
question, why didn't he walk out, and his answer was, I did 
walk out." 

Q When did you conduct your first inspection or 

looking inside the premises of East Coast Cinematics, Inc.? 

THE COURT: To his knowledge. 

MR. KASSNER: I'm not asking about anybody but his 
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knowledge. 

THE COURT: I'm sorry. It's not clear because 
this witness breaks it down into two phases. Now you 
determine which phase you want him to answer. 

BY MR. KASSNER: 

Q When did you, yourself, first look at the material 

in the East Coast Cinematics' portion of 210 West 42nd Street? 

A Upstairs or downstairs, sir? 

Q Upstairs. 

A After leaving the premises downstairs, walking 

with Mr. Sainthill back upstairs, I took him into the outer 
portion of the area, and I returned. And I stayed upstairs 
because when Mr. Sainthill left downstairs he locked the down¬ 
stairs door. I asked him to — 

Q Did you believe the East Coast Cinematics' portion 

at that point was limited to downstairs? 

A I was not clear other than that that was on the 

door. I was not clear. I wasn't getting any -- you know it 
just wasn't clear who owned what. 

Q You mean you, at that point, believed that East 

Coast Cinematics was downstairs, but you weren't sure they 
were upstairs? 

A Well, Mr. Sainthill had the keys for East Coasf 

Cinematics downstairs was also working on a machine upstairs. 
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2 Q Didn't he have the keys upstairs? 

3 A I don't know. 

4 Q But he was also working upstairs so you assumed 

5 that East Coast Cinematics had the upstairs and the down- 

6 stairs of the rear portion; is that correct? 

7 A I was trying to ascertain that, sir. 

8 Q There came a time you were asked by the assistant 

9 U. S. Attorney, when you concluded that East Coast Cinematics 

10 did operate that premises. 

11 A No, it operated -- that certificate was only in 

12 that room downstairs, sir. 

13 Q And the fact that Mr. Sainthill worked upstairs 

14 and had the key to downstairs and he told you that East Coast 

15 Cinematics had both places -- 

16 A Well, due to the fact that he was working just 

17 inside a door with another 30 operable peep show machines 

18 working on the outside, I don't know whether I could ascertain 

19 that he was a mechanic or what he was doing, sir. 

20 Q Now, it's your testimony that -- the bookstore 

21 was open to the public, was it not? 

22 A Yes, sir. 

23 Q The peep show area in back of the bookstore was 

24 open to the public, was it not? 

25 A Yes, sir. General public, people who -- 
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2 

Q 

Yes. 

3 

A 

• i 

But people were asked to leave. 

4 

Q 

I'm not talking about on that day. 

5 


THE COURT: That isn't the question. Any person 

6 

off the 

street could walk in and you'd see the bookstore and 

7 

if you 

wanted to, in walking around the premises, could come | 

8 

into the area where the peep show was going on? 

9 


THE WITNESS: Yes, sir. 

10 

BY MR. 

I 

KASSNER: 

11 

Q 

And then, it is your testimony that if you wanted 

12 

to you 

could walk through a partially opened door ai 1 io into 

13 

a film 

coating laboratory; is that correct? 

| 

14 

A 

Yes, sir. 

15 


MR. KASSNER: I have no further questions. 

18 | 


THE COURT: You may step down. 

17 


Next witness. 

18 1 

I 


MR. LEVITT: Government calls John Jacobs to the 

19 

stand, 

your Honor. 

20 

JOHN 

JACOBS, called as a witness for the 

21 

Government, having first been duly sworn, testified as 

22 

follows: 

xxx 23 

DIRECT 

I 

EXAMINATION 

24 

BY MR. 

LEVITT: 

25 

Q 

Mr. Jacobs, how are you employed? 



i 
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| 

2 

A 

I am an assistant district attorney in New York 


3 

County. 



4 

Q 

How long have you been so employed? 


5 

A 

About five years. 


6 

I 

Q 

Were you so employed in January of 1972? 


7 

A 

That's correct. 


1 8 1 

Q 

In January of 1972, did you have cause to deal with 


• 

Detective Donald Gray? 

1 

io | 

A 

Yes. 

1 

i 

11 

Q 

In that dealing with that gentleman, did you aid 


12 

in the drawing up of various warrants and affidavits? 

1 

1 

13 

A 

Yes. 


14 

Q 

Was one such affidavit an affidavit for Mr. <’ray 

i 

i 15 

for the 

search of a bookstore at 210 West 42nd Street for 

! 

16 

the purpose of obtaining a volume of a certain book by the 


1 *• 

17 

name of 

"Libido" or magazine and various books and records 

i 

18 

i of that 

operation? 

i 

19 


Yes. 

i 

i 

20 

Q 

And to your knowledge, did Detective Gray submit 

i 

21 

the affidavits which you had drawn to a judge of the New 


22 

York Criminal Court? 

i 

23 

A 

Yes. 

i 

i 

24 

Q 

To your knowledge, was a warrant issued based upon 

i 

i 

i 

i 

25 

that affidavit? 
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A Yes. 

Q I show you what has been marked as Government's 

Exhibit 2 in evidence, and ask you if you recognize that 
document. • 

A Yes. 

I 

Q Is that in fact the warrant which was issued based 

upon the affidavit of Detective Gray which you have just 
mentioned? 

A That's correct. 

i 

Q What is the date of that warrant? 

A January 27, 1973. 

Q On the date of that warrant, sir, did you during 
the course of the day proceed to the bookstore located at 
210 West 42nd Street? 

A That's correct. 

Q At the time you arrived, was Detective Gray already 1 

at the bookstore? 

A Yes. 

| 

Q And did he tell you of what he had seen in the rear 1 
portion of the bookstore? 

MR. KASSNER: Objection, your Honor. Would you 

i 

stop leading the witness and allow him to testify in the normal' 
manner? 1 

THE COURT: He merely asked him: Did he tell you. 
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1 

I 

He's not asking him what he did. 

MR. KASSNER: Yes, but he's telling him. 

THE COURT: Overruled. 

A I'm sorry? could you repeat that? 

Q The question was: Did Detective Gray tell you 

what he had found at the rear portion of the bookstore? 

A That's correct, he did. 

Q In this bookstore, sir, is there a doorway in the 

rear wall of the bookstore leading — 

THE COURT: No, ask him to describe it. 

Q Would you please describe the bookstore premises. 

A As I recall, 210 West 42nd Street on January 27, 

1972 when I arrived, there was a front portion of the book¬ 
store which had series of magazines and a center area where 
magazines were displayed. 

In the rear of the bookstore there was an entrance- ( 
way that led into — oh, I'd say maybe 2 0 or 30 peep show 
machines. 

In the rear of the peep show machines there was a 
door that led into the back of what I would call a factory or 

i 

repair shop for the peep show machines. This is all on the 
first floor. 

Then there was a stairway, I believe a metal 
stairway, circular, leading down into the basement of 210 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOI'SI 
FOLEY SQUARE. NEW YORK. NY- 79I-I0’0 





l6la 

j 

1 j mblk Jacobs - Direct 139 

2 West 42nd Street where there was what I would describe as a 

3 major repair shop or factory for the peep show and films. 

4 Q This door which you have discussed leading from I 

5 the front portion of the bookstore to the rear portion of the ' 

6 bookstore on the main floor, when you looked at the door was ' 

7 | it open or closed? 

8 A It was open. 

i 

9 Q Was it broken down or was it on its hinges? What 

10 j] was the condition of the door? 

11 I A I don't recall it being broken. 




15 

16 

17 I 

18 i| 

19 



21 


22 

23 

24 

25 



Q Was there anything on the door? 

THE COURT: Was it hanging from the door jamb? 

THE WITNESS: No, it was not. 

THE COURT: Therefore there was no door, there was I 
no door that could be opened or closed to that? 

THE WITNESS: I recall there being a door, you: 
Honor, but I don't recall the door being broken down or on 
its hinges. I recall there being a door though. 

THE COURT: An operable door? 

THE WITNESS: That’s correct, sir. I 

BY MR. LEVITT: I 

Q To the best of your recollection, was there any¬ 

thing written on either side of that door? 

A I recall there being some sort of a sign that said, I 

j 

SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE I 

FO> I Y ; ART NEW YORK NY - ;9|.|0.>l) 


1 





mblk 


140 


162a 

Jacobs - Direct 


"No Admittance." 




Q To the best of your recollection was there any¬ 
thing on that door which indicated who owned the premises, 
that portion of the presmises which lay beyond the door? 


Q Thereafter, after you had visited the bookstore 

that day, was a second warrant issued for a search of the 
rear portion of the premises at 210 West 42nd Street? 

A I believe it was the rear and the basement, 

210 West 42nd Street, that's correct, warrant number 2 was 
issued. 

Q Now, with regard to that warrant, sir, do you ki 

who, if anybody, instructed the police to obtain another 


warrant? 


I believe it was at my direction, and as Assistant 


District Attorney Hugh Levine, who had accompanied me to the 
bookstore that afternoon, January 27, 1972. 

Q Did you direct the police to obtain another 

warrant because you, as an attorney and assistant district 
attorney, believed that another warrant was called for under 
the law? 

A That's correct. 

Q And that warrant was obtained? 

A That's correct. 
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Q On January 27, 1973, to yc lr knowledge, was a 

warrant issued for a search of the premises located at 
113 West 42nd Street on the 17th floor? 

A Yes, the same time I believe warrant number 2 

was signed, warrant number 3 was drawn up by me and submitted 
to Judge Weiss, I believe, that evening, January 27, 1972. 

Q At the time of the submission, was Judge Weiss 

also shown copies of two films? 

A That's correct, in my presence. 

Q Were those films entitled "Superman" and 'Tiss on 

Susan"? 

A Yes, the films were shown, as I recall them, m 

their entirety to Judge Weiss, in my presence by me. 

Q And thereafter, sir, to your knowledge, did the 

police then go to search the offices located at 113 West 42nd 
Street in the name of East Coast Cinematics? 

A They went with me. I was directed to go by the 

head of the Criminal Courts Bureau, to accompany the police 
officers in the execution of the search warrant at 113 West 
42nd Street. 

Q When you arrived at those premises, particularly 

those premises occupied by East Coast, did you find a hand¬ 
written note attached to the door of those premises? 

A That's correct, I did. 
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2 ! 

0 At that time was the name East Coast on that hand- 

I 

B 

3 

written note, among others? 


4 

1 

A I believe it was, yes, I believe it was either 

B 

5 

the first name or the second name. 

1 


J 

6 

1 

Q I show you Government Exhibitl3 in evidence, and 

| 


1 

7 1 

ask yau if that's a copy of that note. 

1$ 

8 

1 

A Ves, that’s correct. This is a copy of the note 


9 

1 

that was on the outside of the door of the offices of the 

| 

B 

io : 

corporations. 


11 1 

Q And at that time was the door to that office open 

1 


12 i 

1 

or closed? 

1 


13 

' 

Q Was closed and locked. 

B 

14 

Q Did you attempt to gain entrance? 


15 

A Yes, upon my direction the police officers knocked 


16 

on the door, and announced their -- who they were. There was 

B 

17 

no response and at my direction I believe the police officers 

B 

18 

went back downstairs again, got to some crowbars and broke 

B 

19 

open the door at my direction. 


20 

Q And at the time that you first arrived at that 

B 

, 

21 

door, were there any signs that that door had previously 

B 

22 

been broken open? 


23 

A No. It was locked. 


24 

Q And at the time that you arrived at that promises 

!i 


25 

with the police officers, had they or any of them that were 

s 


i 
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2 

i 

there drawn their guns? 

3 

A 

1 

This is at 113 West 42nd Street? | 

4 i 

Q 

Yes. j 

5 

A 

No, I don't believe that there was any need to. j 

6 

There was no response. This was about 11:30, 12:00 o'clcv-t 

7 

at night. 

8 


MR. COURT: The Question was: Did you see any 

9 ! 

police 

officer draw his gun? 

10 

A 

No. 

11 

Q 

When jou had first earlier that day gone to 210 

12 

1 

West 42nd Street, did you observe any police officer waving 1 

13 

his gun 

about when you were there? 

14 

A 

No, sir. 1 

15 

Q 

Thereafter, the following day, that's on January 28 ,1 

16 

1972, did you cause the police to obtain another warrant 

17 

for the 

search of the premises located at 113 West 42nd Street?! 

18 

A 

I did. 

19 

Q 

Would you please state why you directed them to I 

- , 

| 

do so? 

1 

1 

21 

A 

i 

Well, it was based upon my understanding that 

22 | 

warrant 

1 

number 3, I will call it the first warrant that allowed! 

23 

l 

us to gain entrance to 113 West 42nd Street, specified only 

24 

East Coast Cinematics. Upon gaining entrance, myself and the ! 

25 

rest of 

1 

the police officers spent the remaining portion of the 1 

1 



I 
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night, I think it was about twelve or fourteen hours, examin- 

I 

ing the material in the presmises; and it was my conclusion 
that the corporations were so commingled that it was necessary 

5 to draw up a fourth warrant so that wo could seize the 

6 ii additional books and records from the remaining corporations. 

7 q What was the physical state of the office and its 

| 

8 ! contents when you first entered that office? 

9 ! A Based upon conversation with two of the employees j 

10 of East Coast Cinematics and from what I observed, the premise^ 

11 j had just recently been occupied, and from what I could see, 

12 j| the companies looked like they were just moving in. T believe 

13 there were two or three offices inside this complex, and 

14 

15 

16 

17 

18 

19 ; Honor. 

20 j THE COURT: Mr. Kassner. 

CROSS-EXAMINATION 
BY MR. KASSNER: 

Q Mr. Jacobs, do you recall the procedure used by 

24 the Police Department in connection with decmings and seizures 

25 1 going on in 1972, 1971 and 1973? 

SOUTHERN DISTRICT COURT REPORTERS. US COURTHOIM 
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things were just starting to look like they were just starting 
ij to be put away. There was still some construction work being 


done in an office to my left as yru walked into the complex 
of offices. 

MR. LEVITT: T have no further questions* your 
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2 


MR. LEVITT: Objection, your Honor. 

3 


THE COURT: Sustained. | 

4 

Q 

The film "Piss on Susan" was seized when? 

5 

A 

For the first time? 

6 

Q 

ves. j 

7 


THE COURT: At these premises. 

8 

A 

At these premises? 

I 

9 

Q 

1 

Yes. 

1 

10 

A 

At these premises? It was seized after and during 

11 

1 

the execution of the second warrant. 

12 


I'm talking about Judge Weiss' first warrant. In 

13 

other words, the first warrant was for "Libido", a book. 

14 

Nothing was seized pursuant to that warrant and it was after 

15 

the execution of the second warrant that I directed the 

16 

police officers to take whatever copies there were of "Piss 

17 

on Susan" 

that were on the premises. . 

i 

18 

Q 

All copies? 

19 

A 

I believe there were only one or two copies. 

1 

20 

Q 

But you directed them to take all copies of 

21 

"Superman" 

on the premises? 

22 

A 

Up to six, I believe that's correct. 

23 

I 

Q 

They took eight. 

24 

A 

I'm aware of directing them to take up to six on 

25 

I 

each premises that was at the — at 210 West 42nd Street. 

1 
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2 I'm not certain of the exact number they took. 

3 i q Can you think of any reason why "Piss on Susan" 

4 doesn't appear on your inventory? 

51 A I haven't seen the inventory. 

I 

6 I (Document handed to the witness.) 

7 1 A I'm sorry, the question Mr. Kassner was what is 

8 the reason why it does not appear on the inventory? 

9 I I have no reason why it should not appear on the 

10 J| inventory. 

11 !' Q Did you supervise that seizure? 

12 Ji A Yes. 

13 p Q Do you know the warrant you obtained, you call it 

14 ! the second warrant? 

15 jj A Well, there were four warrants in all. I kept 

16 | track of them by — 

17 1 q The second warrant was the Weiss warrant for the 



IS 

seizure 

of three films? 

1 

1 

19 

A 

I 

That's correct. 

20 

Q 

This is the return on that warrant. 

1 

21 

1 

1 

THE COURT: What is the exhibit number for the 

22 

record 

1 

of the Weiss warrant for the seizure of three films? 

I 

23 


By three films, I assume you mean three titles, not 

24 ! 

i 

l 

three copies of the same title? 

25 


MR. KASSNER: Yes, three titles. 

1 



1 
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1 

IS 

2 

THE COURT: What is the exhibit number for that? 



3 

THE WITNESS: I believe it says 13, your Honor. 



4 

THE COURT: The warrant? 



5 

MR. KASSNER: I think it’s my D. 


6 

1 

THE COURT: Yes, all right. 


7 

MR. KASSNER: Of my A. This is my B. The return 


8 

| 

is my B. 


9 

THE COURT: What are you talking about, the warrant 


10 

or the return? 


11 

MR. KASSNER: The warrant I think is my A because 


12 

I don't think you put it in evidence. 1 


13 

THE COURT: No, he did not. i 


14 

MR. KASSNER: And the return is my B. 



15 J 

THE COURT: All right. 



16 

BY MR. KASSNER: 



17 

Q Now, I ask you if you supervised the seizure — 



18 

and the warrant called for the seizure of three tit les, can 



19 ! 

! 

you explain why two certificates from the State of New York 


2° 

were seized? 


21 

1 

A Two certificates? 


22 

Q Right. , 


23 

1 

THE COURT:Isthat certificates of doing business? 


24 

MR. KASSNER It just says certificates. I assume , 


25 

it's the certificates they testified were hanging. 




1 

1 
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I 




2 


THE COURT: Yes. 




3 

A 

Yes, I believe they evidenced who the corporations 




4 

were that maintained the premises in question. 




5 

A 

Did you have a warrant to seize that? 




6 

| 

A 

A warrant to seize that? No. You mean whether 




7 j 

those things were named in a warrant? The answer is no. 



> 

Q 

8 i 

Q 

How about the one card with the store routes on 




9 

it? Did 

| 

you have a warrant to seize that? 



10 

A 

1 think what was named in the warrant is in the 



11 

warrant . 

I think it was three films were named in the 

1 



12 

warrant 

1 

to seize. 

i 



13 

Q 

That's correct, three films. 

1 



14 


You supervised the seizure; you're Assistant 

I 



15 

District 

1 

Attorney of New York County. You have been put on 

1 

• 


16 

1 

this stand to testify because of your respectability . 

i 



17 


Would you take a look -- 



18 


1 

THE COURT: He was not put on for his respec- 

1 



19 

it ability. 

He was put on to tell what the facts were. 

1 

- 


20 

Q 

Tell me what on that warrant -- 

| 

t* 


21 


THE COURT: Strike that as to r espactabi1ity . 

1 

• 


22 

There is 

no jury here and behave yourself. 




23 


MR. KASSNER: I'm sorry, your Honor. 

I 

\ 


24 

BY MR. KASSNER: 

1 



25 

A 

Tell me what was taken under that warrant, what 

I 

1 
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2 

items do you claim were authorized by Judge Weiss's warrant? 


3 

THE COURT: It speaks for itself. 

I 1 

4 

Next question. 

1 

I 

| 

5 

MR. KASSNER: That's the answer? 


6 

THE COURT: Yes, next question. 


7 

BY MR. KASSNER: 


8 

Q Now on cross-examination, Mr. Gray testified that 


9 

he took a print of each of these three titles from the store 


10 

j t0 Judge Weiss ' had him view them, then took them back to the 


11 

♦ 

| Store with the warrant A that Judge Weiss issued, seized 

12 

1 those prints along with the others. He then on redirect 

13 

examination said that he didn't take them from the store, that 

■ 

14 , in fact, he was not sure that he took "Sex Nurse" before 9 

15 

Judge Weiss at all, and that he took the other two prints, j 1 

16 

Superman" and "Piss on Susan" from two other locations. ] 

t ii 

17 

Do you have any way to determine which of his , 1 

18 

stories was correct? 1 

19 

MR. LEVITT: Objection, your Honor. 1 

20 

THE COURT: Sustained. 1 

21 

Q Did you see where the films brought before Judge 1 

22 

i 

Weiss came from? 


23 

THE COURT: Let's start over. 


24 i 

What films were brought before Judge — ' 


25 1 

MR. KASSNER: "Superman" and "Piss on" — 

j 
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THE COURT: Not you, the witness. We are trying 
to find out from the witness what he knows, not what you think 
it is. 


MR. KASSNER: I'm asking him if he saw where the 

films — 

THE COURT: I asked him what films were brought 
j before Judge Weiss. 


! 

' 


I 


THE WITNESS: I believe there were two films, your 
Honor. I believe it was "Piss on Susan" and "Superman". 

I'm not certain which of the two of the three were brought 
before Judge Weiss. They were obtained, as I recall it, from 
my office, on another case that we had either pending at 
that time or had been finished. I had directed the Police 
Department not to take any movies out of 210 West 42nd Street 
front, rear or the basement, until the judge had seen th cm » 
and it was at my direction that Detective Gray was told not 
to take any movies out of the premises, and the two movies 
that were shown to Judge Weiss were taken from my office; 

• 

not from 210 West 42nd Street. 

BY MR. KASSNER: 


Q And he was shown films that were not on the premises; 

is that correct? 

A That's correct. 

i 

Q And is there any way that you can swear that those 
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films were identical to the ones on the premises? 

A I observed and examined the films that were on 

the premises at 210 West 42nd Street, both the outer box, 
the photo that appeared, and looked through the films them¬ 
selves; and based upon my experience, I believe that they wore 
identical in nature to the films that I had in my office. 

Q How did you examine the ones at 210 West 42nd 

Street? 

A 1 took them out of the box, I held them up, and 

I believe also on the reel machine themselves, "Sex Nurse" 
was cn the machine itself and you could see pretty clearly 
the acts depicted, and I'd seen these movies, I would say, 
probably ten or fifteen times before. 

Q You did this before you got the warrant? 

A Before warrant number 2; that's correct. 

Q Before you went and got warrant number 2? 

A That's correct. 

Q Now let's talk about warrant number 1. 

What did it authorize you to seize? 

A I believe the warrant states certain books and 

records and a magazine entitled "Libido". I'm not certain 
of the volume or the number. 

Q When you were looking at these films up against 

the light, were you believing that these were books and 
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records or a magazine called "Libido"? 

I 

A It was my belief, after speaking with the police ( 

I 

. i 

officers, that they had evidence that a present crime was in 
the process of being committed, and that one of the corpora¬ 
tions or individuals was in possession of obscene films; and 
based upon the fact that various courts have held that the 
material can't be seized, we took the precaution of showing 
♦•hem to a judge. Had that been heroin 

Q Mr. Jacobs, I'm talking about what you did before 

you showed them to a judge, not what you did after you showed 
them to a judge. 

A Mr. Kassner, you interiupted me. 

Q You are talking about — 

THE COURT: He asked you a question which does not 
call for this long dissertation. I gather you looked at 
these films by holding them up to a light? 

THE WITNESS: That's correct, sir. 

THE COURT: You saw the names on boxes? 

THE WITNESS: That’s correct. 

THE COURT: You saw pictures on boxes? 

THE WITNESS: That's correct. 

THE COURT: That's his answer. 

BY MR. KASSNER: 

Q You did this before you got a warrant; is that 
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I 


ll 


i 


i 


correct? 

A That's correct. 

Q And this was not done pursuant to the warrant of 

Judge Solniker for the initial search, warrant number 1, 
was it? 

A That's correct. 

Q Did you take these films out of boxes? 

A No, I believe the films were already out of the 

boxes on the table in the rear of 210 West 42nd Street. At 
least when I got there they were out of the boxes in the 
rear of 210 West 42nd Street. I don't know what the police 
had done before I came, but one film, "Sex Nurse", was actual It/ 
on the machine being worked on. 

I 

Q Is it possible for you tell on eight mi Hi- j 

l 

meter film, holding it up to the light, whether the film is 

I 

simulated or explicit? 

A I believe I can tell. I 

Q Is it possible for you to t Q ll by holding a film 

up to the light whether the film has social redeeming value 
or has no social redeeming value? 

I 

MR. LEVITT: Objection. 

THE COURT: Overruled. 

A Well, based upon my experience, I have seen no 

eight millimeter movie of that duration that contained 

* 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 
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15 


explicit acts that had socially redeeming value or that’s everj 

• | 

been held to have socially redeeming value by any court. 

I , I 

0 We're talkiig about this film, not any other film. 

1 

THE COURT: Wait a second. Aren't we going 

! 

afield here? We're dealing with probable cause to go in, 

1 aren't we? The question is: Is it sufficient, from seeing 

I 

i a title printed on a box, from seeing a lead, seeing a 

l! 

picture pasted on the box, to draw the conclusion that that 

j 

I film is the same as the title which he has already seen? 

That's the issue. You keep telling me that you 

0 

1 can run it for a week and it's not the same print; but you 
I are not telling me they are substituting whole new passages 
j on thac. film, or changing the main content of the film, are 
j you? 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. KASSNER: What I'm saying, your Honor, is they 
didn't even have a film in their office that had been found 
to be obscene after an adversary hearing. They had a film 
that had been deemed by a judge. 

THE COURT: That's not sufficient to make a 

seizure? 

MR. KASSNER: That's not sufficient to make — I 
gave you a brief today, your Honor, you haven't read it, on 
first amendment implications of a seizure based on a deeming 
Now, Judge, this whole procedure went on for two 


1 


1 


SOUTHERN DISTRICT COURT REPORTERS. Ui COURT HOI HE 
FOIEY SQUARE. NEW V>K NY ' « 

-- 













1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


! 

177a 

mblk Jacobs - Cross 

years in the State of New York. It was cut out after a 
decision which was not appealed from, and the procedure was 
completely dropped. They no longer have deeming lists, they 
no longer go in — 

THE COURT: I don't know about deeming lists. 

All I know is, as I sit here now, the seizure or the taking 
was made on the basis that they are familiar with the movie 
"Superman", which had been deemed to be, and therefore they 
seized those boxes which had film in in which the boxes 
contained the title "Superman". 

MR. KASSNER: They have no right to do that, 
your Honor. That's exactly the point. 

THE COURT: Wait a second. Don't argue the law 
with me. That's the issue, isn't that, in this case? 

I 

| 

MR KASSNER: No, that's not the issue. Let me 
tell you what I think the first issue is. The first issue 
is: Can you walk into a premises and start looking around 

the premises for something other than you were asked to look 
a — you were asked to seize with a warrant? 

THE COURT: Wait a second. It's in plain view. 

Go ahead. 

MR. KASSNER: Your Honor, the film was not in plain 

view. 

THE COURT: Continue. It's twenty-five to four now j 

j 
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MR. XASSNER: All right. 


1 56 


r 

o 


6 

7 II 

|| 

8 jj 

9 

10 ij 

n 

12 

13 !! 

14 |] 

15 I 

16 j: 


BY MR. KASSNER: 

Q but Judge Weiss did not see "Sex Nurse", is 
that correct? 

A I'm not certain which of the two of the three he 

saw. One of the three he didn't see. 

I think after "Piss on Susan" he didn't want to 

see the third one. 

Q The only film named in the affidavit in support of 

Judge Weiss' warrant happens to be "Sex Nurse". It isn't 
"Superman", it isn't "Piss on Susan." I'm talking about the 
warrant to search 113 West 4?nd Street. And according to 
Mr. Gray's amended testimony on redirect, the films that he 
took from your office were "Piss on Susan and Superman , 


and not "Sex Nurse". 

Now, do you want to correct his testimony? 
lg THE COURT: No, don't do that, please. You ask 

jl him what he knows. Don’t ask him to correct somebody else's 


17 ! 


19 


20 


testimony. 


21 I 

i 

Q 

How long were the police in 113 West 

42nd Street? 

22 

A 

I would say at least 18 hours. 


23 

Q 

Was Mr. Hodas then free to come back 

into his 

24 

! 

i office? 

i 



25 

A 

As I recall, at my direction police 
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Mr. Hodas or called some member of the company and informed 
them of what had been taking place, asking them whether he 
wished to have the premises secured or by what method. I 
believe, as I recall it, Mr. Hodas or one of the members of 
the company didn't want to come down and we felt he didn't 
want to leave the premises open, so we had a police officer 
stand guard at the premises. I believe we spoke to -- I 
think it might have been Mr. Hodas' father, if I recall. 1 m 
not certain, but it was someone that said they didn't want to 
come down to the premises. 


A Do you know an attorney named James Bernard? 

A Yes. 

Q Did he call you the second day after the entry, 

the third day after the entry, and the fourth day after the 
entry, trying to obtain permission for his client to corr.e 
back into his own office? 

A No. 


Did you speak to James Bernard in any of the five ! 


days following your entry into 113 West 42nd Street? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Sustained. 

Q Now, you state there were hundreds of films on the 

premises? 

A I haven't stated anything concerning the films. 
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2 

Q 

Were there hundreds of films on the premises:' ; 

3 


MR. LEVITT: Which promises are we referring to 

4 

now? 

1 

i . | 

Q 

210 West 42nd Street. 

6 ; 

1 

7 

A 

I don’t think there vere hundreds. There wore 

quite a 

1 

few. I would say maybe around a hundred. 

• 8 | 

Q 

You directed that only three films be seized? 

9 ! 

A 

1 

Three titles as pursuant to Judge Weiss’ warrant. 

10 

I believe that there were several copies of each of the three 

11 

1 

films seized, but only three titles, the three titles named 

12 1 

in the 

warrant. 

13 

Q 

If you take a look at the return, you will find 

14 i 

that there were eight copies of "Superman" seized. Look at 

.5 

items 2 

1 

and 4 . 

| 

16 


i 

(Document handed to the v/itness.) 

17 

A 

Yes, I see it. 

1 

18 

Q 

1 

Did you prepare that inventory? 

19 

A 

No. 

20 


1 

MR. KASSNER: I have no further questions. 

I 

21 


THE COURT: Any redirect? 

22 

I 

MR. LEVITT: No redirect, your Honor. 

i 

23 


THE COURT: Thank you. You may step down. 

24 

I 

(Witness excused.) 

1 

25 


THE COURT: Next witness. 



MR. LEVITT: Government has no further witnesses, 
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2 

your Honor. 



3 


TIIE COURT: Government rests. 



4 


Mr. Kassner? Government rested, Mr. Kassncr. 



5 


MR. KASSNER: I'm sorry. 



6 

A L I' R 

ED L. SCOTTI, called as a witness 



n 

1 

i by 

the defense, having been duly sworn, testified as 



8 

follows: 


XXX 

9 

j DIRECT EXAMINATION 

1 



10 

BY MR. KASSNER: 

> 

11 

Q 

On January 27, 1972, were you at 210 West 42nd 



12 

Street? 




13 

A 

Yes, sir. 



14 

Q 

What were you going there? 



15 

A 

I was clerk. 



16 

Q 

In where? 



17 

A 

In the bookstore. 


1 

18 

Q 

Would you describe the bookstore? 


19 

A 

At that time it was a front, storeroom, peep show 


20 

and East 

| 

Coast. 


21 

Q” 

When you say, "and East Coast," was that part of 


22 

the bookstore? 



23 

I 

j 


No, sir. 



24 

Q 

Did you work for East Coast? 



25 

, A 

i 

No, sir. 

j 





1 
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Q What separated the peep shows at the back of the 

bookstore from East Coast's area? 

A A door. 

Q T door. Was that door locked or unlocked? 

A It's always locked. 

Q Was it closed at all times? 

A Yes, sir. 

Q You were in that store every single day, weren't 

A Every day, you know, at the time I was in the 

Q Was there ever any occasion that you found the door 


you? 


store, 


18 

19 

20 
21 
22 

23 

24 

25 


between East Coast and the bookstore open? 

A Like only when they take out machines and that's 

about it because they then lock it right behind. 

Q The area that the public could walk around in your 

store, did that go right up to the door? 

A Yes, si*. 

Q In other words, if that door was open members of 

the public could just walk right in? 

A Yes, sir. 

Q Now on the 27t;h of January ,1972, did anything 

unusual happen? 

A Yes, sir. 
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2 

Q Will you tell the Court what it was? 



3 

A 1 got arrested. 



4 

Q Aside from getting arrested, would you describe 

* 



5 

the circumstances preceding your arrest? 


• 

6 

A Well, it's, you know, it's about three years, but 


• 

7 

I remember being in the back of the store, in the front of 



8 

the store, excuse me, and a big bang back there, which I 



9 

didn't know at the time what it was, but I found out Inter 



10 

it was the door being knocked down. 


11 

Q Didn't you see -- they had to — 



12 

; 

THE COURT: Wait; wait. You're the one who's 

< 

13 

conplaining about leading. 


14 

MR. KASSNER: All right, I didn't finish leading 1 


15 

yet, your Honor. 



16 

r lHE COURT: I know. I wanted to stop you before 



17 

you got there. 



18 

Q Before you heard the bang on the door, did you 


19 

1 

know — did anybody pass yc*’? 


20 

A Tney went back there. 


21 

THE COURT: He wants to know who went back there. 


22 

THE WITNESS: That fellow with the beard. Sergeant, 


23 

Lieutenant, Detective Gray. 


24 

0 Did he speak to you before going back there? 


25 

A No, sir. 
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162 

2 i 

Q 

You mean he just headed straight for the 

back of 

3 

the store 

•p 

j 

4 ' 

A 

As far as I can reaollect, yes, sir. 

1 

t 

j 

5 

Q 

He didn't arrest you first? 

I 

6 

A 

Oh, yes. 

! 

i 

7 

Q 

He arrested you? 

i 

' 8 

A 

Yes. 

i 

9 i 


THE COURT: Let's start from the beginning. 

,0 


He came in the door. What did he do? 


« 1 


I 

THE WITNESS: "You're under arrest," that was it. 

12 

0 

And then you heard a bang in the back? 

1 

i 

13 

A 

Yes. 

1 

1 

14 

Q 

Did you hear more than one bang or just 

one bang? 

i 

15 

A 

It was a lot of things, you know. Jesus 

, it's a 

16 

long time 

now, you know, it's like over three years 

. It was 

17 

a bang. 

Like something was being smashed in. 

j 

18 

Q 

Did you get back to the store that day? 

i 

19 

A 

Tried to, but they had it closed. 

i 

20 

Q 

They had it closed. Did you get back to 

the store 

21 

the next 

day? 

! 

22 

A 

Tried to. They had it closed again. 

I 

23 

Q 

That door between East Coast Cinematics 

and the 

24 

bookstorc 

, was there anything written on the door? 

1 

25 

' 

Yes, sir. As far as I can recollect, 

the same 

1 

! 
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thing that's on there now. It's been there since I have been 
xn that store. East Coast Cinematics, do not enter, or no 

j admittance ' either way. it's been there since I have been 
in the store which is quite a while. 

Q That was before January 27, 1972? 

^ Yes, sir, way before. 

Q Was it legible? 

A Oh, yes. 

MR. KASSNER: I have no further questions. 
CROSS-EXAMINATION 


BY MR. LEVITT: 


■ 

Mr. Scotti, going back to January of '72, what 
was your full-time employment, if you had any? 

A Pardon? 

Q Did you have any full-time employment? 

A Right there, sir. 

Q What? 

A In Blackjack Books. 

Q Clerk? 

A Yes, sir. 

Q I thought you stated — 

A Sometimes, often, president. Clerk or president. 

When I'm at the register, I'm a clerk. 

0 Clerk or president? 
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2 ! A Yes, when I'm on the register, I'm a clerk. I 

3 j work at all — everything in there: mop floors, you name it. 

4 I Q I believe you stated on direct examination, 

5 jj Mr. Scotti, that when the question was put to you: were you 

6 1 there every day, in that same store, you sail, well, not 

7 e/ery day, but I was there that day. 

8 I A Yes, sir. 

j 

9 ] Q Well then, what was your full-time employment if 


10 

you weren't there every 

day? 



11 1 

A Sir, I'm sure not everybody 

works seven days a 

12 

week. 




13 

THE COURT: 

The store isn't 

open seven 

days a 

14 

week? 




15 

THE WITNESS: 

Yes, sir, that 

store is 

open seven 

16 

days a week, your Honor 

• 



17 

THE COURT: 

How many days a 

week were 

you there? 

18 

THE WITNESS: 

At least six. 

five, six. 

sometimes 


!l 


19 

seven. 




20 

1 


THE 

COURT: 

That was your full-time employment? 

21 


THE 

WITNESS 

: Yes, sir. 

22 


THE 

COURT: 

You didn't work anyplace else? 

23 


THE 

WITNESS 

: No, sir. 

24 

| 


THE 

COURT: 

All right, go ahead. 

25 

j BY MR. 

LEVITT: 
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Q In describing the store, you stated going from 

front to rear that first there was a front? 

A Yes, sir. 

Q Then there was a storeroom and then peep show; and 

then East Coast; is that correct? 

A Yes, sir. 

Q What do you mean by the storeroom? 

A On the side there was a storeroom. 

Q There was a storeroom on the side? 

A Yes, sir. 

Q Separate room? 

A With a door, yes, sir. 

Q With a door. Is that one locked? 

A At that time, sometimes it was, sometimes it was 

not. 

Q This storeroom, that's where you kept your books, 

is that correct, that you were selling? 

A Whatever we had extra we used to keep there, yes, 

sir. 

Q Your books and records? 

A No, sir, my records were up on the counter, behind 

the counter. 

Q What was in that storeroom then? 

A Whatever was there. There was mops. We used to 
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put the cardboard boxes there. Whatever was extra was in 

that storeroom. 

I! 

Q Extra volumes of books which hadn't been put on 

4 

| 

5 jl display? 

i 

6 1 A Yes, sir. 

7 Q Peep show films? 

8 A No, sir. 

II 

Q Where did you put the peep show films that weren’t 


10 


in use? 



11 


A 

I had nothing to do with the peep 

shows at that 

12 


time, sir. 



13 


Q 

Did you have peep show machines in 

your store 

14 


itself? 



15 

i 

A 

No, sir. 


16 



THE COURT: When you say "your store", do you own 

17 


this store 

? Is this you: business? 


18 

|| 

A 

I sublease it. I lease it. 


19 

i 

B 


THE‘COURT: This is your business, 

this bookstore? 


THE WITNESS: Yes, sir. 

THE COURT: It's your business? 

22 || THE WITNESS: Yes, sir. 

THE COURT: So before when you said where you kept 

24 I your books, and you said "I kept my books up in the front," 

25 ^ this is your business, and you run it? 
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2 II A Yes, sir. 

3 I THE COURT: Who ran the peep show business behind 

4 your bookstore? 

5 THE WITNESS: That was East Coast Cinematics. 

| 

6 THE COURT: East Coast ran the peep show business? 

7 A Yes, sir, at that time. 

|| 

8 THE COURT: Go ahead. 

9 ij BY MR. LEVITT: 

10 Q I believe you stated that once again just to make 

■ 

11 j| sure, first there was the front, then the storeroom, then I 

12 the peep show machines, then East Coast? 

« 

13 ! A Yes, sir. 

i 

14 Q As to those peep show machines, they were within 

15 | the physical premises of your store, before the locked door, 

16 is that what you are stating? 

17 A Yes, sir. 

18 ij THE COURT: Anybody from the public could walk in 

1 

19 j and walk around in the peep show area? 

20 THE WITNESS: Well, your Honor, I'm not sure, 

21 might have been another outfit yesterday could have walked 

22 in that peep show area. 

23 j THE COURT: Anybody, if I came in, I could have 

24 ! walked around into the peep show area? 

25 |i THE WITNESS: Yes, sir. 
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Q Who owned those machines? 

A We had no idea, sir. They were just there. They 

were part of the store and I'm right there. 

Q This is your physical premise, that is, you are 

the owner of the bookstore, your physical premise? 

A The bookstore. 

Q There were peep show machines in there, you have 

no idea who owned them? 

A Not that I'd had have no idea. It's just I don't 

know if I was to say one person and then it would be another 
person, I'd be lying. I couldn't-- 

Q So, very simply, you don't know. 

A -- specifically state who it was. 

Q All right. 

THE COURT: What portion of these premises did 


you sublet? 

THE WITNESS: I didn't sublet. I leased the front 1 
portion, the books, the book end. 

THE COURT: From whom did you leas. 1 it? 

A Island Amusement. 

Q To your knowledge the East Coast lease? 

A To my knowledge, I take careaf my business, they 

take care of their business. They don't bother me, I don't 
bother them. 
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Q But you leased your premises from Island Amuse¬ 

ment? 

A Island Amusement right. 

Q Not East Coast? 

A Island Amusement. 

Q I believe you stated that in dealing with anybody 

1 

who could go in and open that back door, they just go in, 
take machines out, and lock the door; is that correct? 

A I say that's the only time I seen it, when they 

open a little bit. 

1 would go to the bathroom downstairs and that 

i 

would be it too. 

I 

Q So — 

A It wasn't open for the public. 

Q Are you stating that the washroom facilities on 

that premises, 210 West 42nd Street, was in the basement? 

A It was just a courtesy on their part that I used 

to use it. 

Q What did you do? Was there a secret code to knock 

on that door and they'd open it? 

A There was a telephone upstairs, and I know their 

number till today. 

That don't mean that I have go,, anything to do with 

it. 
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2 j Q So you call from your premises to the other side j 

| 

' 

3 of the door, they would unlock the door? 

|| 

4 jj A Yes, sir. 

5 ji Q Open it up, you'd walk in, they closed the door, 

6 you'd come out? 

j; ‘ i 

7 | A Yes. 

i 

8 Q How many clerks did you have at that time working 

I 

9 I with you? 

| 

10 A Me and one other. 

l 

I 

! 

11 I Q What was that? 

12 i! A That could be a number of -- lot of guys, my son. 


13 for instance. He was one of them. 


14 Q I didn't hear you. 

I 

15 ji A My son, for instance, he was one of them. 

16 i| Q Was there a person there full-time other than 

17 J yourself? 


18 

A 

Yes. 


19 

j 

Q 

Who? 


20 

A 

M q and the clerk, the night men. 

there was two 

21 

at night 

and me and the day man. 


22 i 

Q 

When you were there? 


23 

A 

At that time, I believe it might 

have been Donald 

24 

Styles. 



25 

Q 

While you were on duty there as 

a clerk, did you 
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2 

have anybody else working there full-time? 



3 

A Yes. 



4 

Q And who was it, Donald Styles? 


1 

5 

A Donald Styles. 


\ 

6 

Q And he'd always be there if you were not there? 



7 

A No, my son might be there too. 



8 

Q I believe you stated that Donald Styles was work- 


* 

9 

ing there? 



10 

A I also stated my son. Also you want a couple 



11 

others I can — 


- 

12 

Q I want to talk about -- 



13 

THE COURT: Who was there on January 27, when you 



14 

were arrested? 



15 I 

I 

THE WITNESS: You got me there. You got me who 



i6 j 

was there. Like I say, your Honor, it was three-and-a-half 



17 1 

years ago, and I have got a lot of people in and out. I 



18 

believe it might have been Donald Styles. It might have. 



19 i 

Might have been my son. j 


20 

THE COURT: All right, go on to youi next question. 



21 

BY MR. LEVITT: 



22 

Q Were there periods of time when these people would 



23 

go into the rear room and stay there? 



24 

A Not that I know of. 



25 

Q They wouldn't? 

1 
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P' 


• 

2 

A If they did, they were fired. They are getting 



3 1 

paid to watch the thieves on the outside. 



4 

Q No, no. I'm talking about the people that used 



5 

the back room. You discussed how at timespeople would come 



6 

in, take machines out, and lock the door. Right? Isn't 


1 

7 

that right? 



8 

A These were the people that worked there. I wouldn't 



9 

• 

know how long they stood there. That was not my problem. My 



1° ; 

problem was the book end. It was none of my business. 

1 


1 

11 

Q Did they pass through your premises to get into 


12 

> 

that rear room? 

- 

13 

A* They had to pass through my premises to get into 

• 


14 

that rear room. 



15 

Q Did they pass through your premises to leave that 



16 

| rear room? 



17 

• 

A They could have gotten either way from the cellar 

1 


18 

into the street. 

1 

i 


19 

Q When did you first rent those premises? 



20 

A Oh, gee, it's been quite a while, about five, six 



21 

years. 

I 

i 


22 

Q 1 68? 



23 

A Five or six years. I don't know. 



24 

Q What is five or six years? 

1 


25 

A Figure it out. It would be '70, it could bo '69. 

1 
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2 

That' s 

five or six years. 



3 

Q 

Could be '68. 



4 

A 

Well, I didn't go to school too much. 

It's seven 


5 | 

years. 

If you say I said five or six. 



6 

Q 

I'm asking you if you can tell me the 

year in 


7 

which you took that lease. 



8 

A 

I couldn t tell you the year, because 

V 

time just 


9 

drifts 

by. 


| 

10 

,Q 

Excuse me? 


i 

i 

11 j 

A 

Time drifts by. 

1 

12 

. Q 

Time drifts by? 

1 

1 

13 

A 

That's right. 

I 

f 

14 

■ 

Q 

Could have been 1969, you think? 



15 

A 

It could have been. 



4 16 

0 

Why don't you dwell on it'for a moment 


> 

17 

A 

You want me to be specific? I will go 

call my 


18 

accountant up and then I will be specific. If you like, nov 


19 

Q 

Just dwell on it for a moment and tell 

me. 


20 ; 

* 1 


1HE COURT: Does it make any difference 

whether its 


21 Ij 

five or 

six? 



1 

22 


MR. LEVITT: Yes, your Honor, it does. 



* 23 


THE COURT: He's given you his best answer. 


24 | 

. 

Next question. 



25 

Q 

So it could have been 1969? 

’ * 
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2 

THE COURT: Five or six years. 


3 

Q And always during that time there was a sign on 


4 

the door which said, "Do not enter. East Coast Cinematics" 


5 

or "No admittance. East Coast Cinematics"; is that correct? 


, 

A As far as I could remember, yes. 


7 

Q Are you aware that the name East Coast Cinematics 


' 8 

didn't come into existence until mid-November, 1969? 


9 

A No, sir, I'm not -- it's not my business. 


10 

Q Yes, well let us work on an assumption that it did 


11 

not for a moment. 

✓ 


12 

A Yes. 


13 

Q Let's work on the assumption that it's a good 


14 

possibility that you were in that office since 1969. Can 


15 

you tell me how there was a sign on the door which said, 


16 

"Do not enter, East Coast Cinematics", when there was no East 


17 

Coast Cinematics? 


18 

MR. KASSNER: Objection, your Honor. 


19 

THE COURT: Sustained. Stop arguing with the 


20 

witness. 


21 

A I said five or six years. 


22 

THE COURT: Wait. Next question. 


23 

Q MR. LEVITT: No further questions, your Honor. 


24 

THE COURT: You may step down. Next witness. 


25 

FREDERICK HAMILTON SAIN THILL, 
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called as a witness by the Defense, having first been 
duly sworn, testified as fellows: 

DIRECT EXAMINATION 
BY MR. KASSNER: 

Q Mr. Sainthill, in 1972, by whom were you employed? 

A East Coast Cinematic. 

Q In January 27, 1972, where were you employed? 

A East Coast Cinematic. 

Q Where? 

A At 210 West 42nd Street. 

0 What did you do then? 

A What I do there? I maintenance mechanic, take 

care of the machines, do anything general, treat films. 

Q Would you describe to the Court the premises at 

210 West 42nd Street? 

A It's from the street level, there is a bookstore, 

9 

and behind the bookstore there is a bunejh of peep show 
machines, and behind that there is a work area with the treat¬ 


21 

22 

• 

23 

24 

25 


ment machine; and there is a stairs that go down to the 
basement. 

Q And downstairs in the basement? 

A In workshop down there. 

Q Where was East Coast Cinematics' premises in that 

area you just described on January 27, 1972? 
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A Behind the peep show machines. You come in the 

bookstore, you reach to the peep show machines and there 
is a wall and a big door, and benind that is the treatment 
machine. 

Q Is there any wall between the peep show machines 

and the premises of East Coast Cinematics? 


8 

A 

Yes, there is a wall and there is a door there. 


9 

Q 

Is that door ever left open? 


10 1 

A 

No, never. 

1 

11 

Q 

Is that door always locked? 


12 

A 

Always locked. 


13 

Q 

Is it always double locked? 


14 

i 

A 

It's always locked, locked with a key. 


15 

Q 

Do members of the public come right up to that 


16 ! 

door on 

the other side of it? 


17 

A 

No, nobody enter there, only employees. 


18 

Q 

But they can't get in but do they have access 


19 

right 

up to that door? 


2° 


Right up to that door, but beyond that door, no, 


21 

there is a sign on the door that says, "East Coast Cinematic, 


22 

do not 

enter. " 


23 

Q 

Okay. I'm not interested in the sign that there 


24 

is now. 

What sign was there on it on January 27, 1972? 


25 

A 

There was always a sign there from when I go to 
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2 

work . 


3 

Q 

Same sign? 

4 

A 

Yes, saying the same thing. 

5 

A 

Who put that sign up? 

6 


I think one of the workers did. 

7 j 

Q 

What did the sign say? 

8 ! 

A 

"East Coast Cinematic, do not enter." 

9 , 

Q 

On January 27, 1972, did somebody enter? 

10 

A 

'CS, T was working on the treatment machine, and 

11 

1 heard 

a kicking on the door. 

12 

Q 

A what on the door? 

13 

A 

Kicking. 

14 

Q 

Kicking? 

15 

A 

Like somebody banging on the door, breaking the 

16 

door in. 

And I looked around, I looked around, there was 

17 

this officer, I know the officer because he came in, break the 

i 

18 

door in, 

came in with a gun in his hand, and ask me, "What's 

19 

going on 

hack here?" 

20 

0 

Which officer is that? 

21 

j A 

Officer Gray, I think, the officer that was here. 

22 

. Q 

What was the color of his hair? 

23 

A 

Red, and 

24 

Q 

He had a red beard? 

25 

A 

Yes. 
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Q What did he say to you when he came in? 

A "What's going on back here?" 

You know, and I said, "Like what? I'm treating 
the films here." 

And he said, "And what's down there?" 

I said, "Our workshop is downstairs. 

He said, "Come on, let's go down there and see I 

what's down there." 

So most naturally I accompany him down, let him 

down there. 

He said, "What's in there?" 

I said, "A workshop.” 

He said, "Open it up," and I open it up. 

Q Was anybody with him? 

A At the first instance, no. 

Q Then what happened? You were downstairs? 

A Yes. Then he brought me back up, and there was 





other officers I presume, a lot of plain-clothes men, and they 
came in and’one officer in question, I think his name is 
Sgt. Hornian or Mr. Horman or something like that, he came, 

I he said, "Look what we got here." 

He said, "Yes, this is what I been looking for a 
long time. 1 found it.Notify the d.A. that T found what I am 
looking for a long time ago." 
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2 

° 

Did he tell you what he had been looking for? 

3 

A 

He said a reproduction machine, make film, you 

4 

know. 


5 

Q ' 

He thought that machine made films. 

6 

A 

He apparently — he said he thought it made film. 

7 

i 

copies. I 

told him no, not a copy processing. Just cleaning 

8 

processinq 

1 

; 

machine. 

9 


Then what happened? 

10 

A 

Well, they all pour in, tooK me down, I was down 

11 

and I was 

up and theyvas having little conference among 

12 

themselves 

, te]1 me to stand by and I be up and down there 

13 

for hours. 


14 

Q 

They kept taking you up and down from the basement? 

15 

A 

Yes, yes. 

16 

Q 

Then what happened? 

17 

A 

Then I was there, they was searching the place, they 

18 

was looking at the films and all that kind of stuff. 

19 i 

0 

Were they opening up the boxes? 

20 

A 

They were doing everything. I-verybody was -- the 

21 

whole crew. 

I didn't know who was who. You would think the 

22 

newsmen were in there. 

23 

Q 

A newsman was there? 

24 

A 

A newspaperman came in at that time. 

25 

Q 

How many cops were there? 
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2 

A 

There were after that the uniform cops came in and 


3 

I noticed 

they told a cop, a uniform policeman, to stay with 


4 ; 

me, see, and then I come to the bathroom, and he comes to 


5 

the bathroom. Then I realize I will probably be detained or 


6 

something, 

you see. 


7 

Q 

Did you see Mr. Jones that day? 


r 

8 

A 

Mr. Jones came in after he phoned in, and the 


9 

officer answered the phone, and I guess Mr. Jones wanted to 


10 

know what 

was going on; so he said he wanted to speak to me. 


11 

apparently 

, so the officer let me speak to him. And he 


12 

said if I 

was hungry or anything like that. I said, yes, I 


13 j 

was, I am. 

because ibeenhere a couple -- a few hours now. 


14 


So he said, "Put the officer on, let me ask"-- 


15 

if he could bring me in some coffee, something like that, and 


16 

he said yes, he could. 


17 


And after Mr. Jones came in, then he asked him who 


18 

| 

he was, and he said, well, he was th" guy in charge of the 


19 

shop or something like that, and he was also detained. 


20 

Q 

Did you know when a district attorney came to the 


21 

place? 


I 

22 

A 

Well, I heard them say that Mr. Jacobs, a district 

i 

23 

attorney, 

came. 


24 

Q 

Were you there when he came? 


25 


I was there, yes. 
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2 

Q 

About how many hours after they first came into 

3 

that place did Jacobs come? 

4 

A 

He came about two hours after. 

5 

Q 

And all that time they had been searching? 

6 

A 

*es,they been searching ; looking all around, had 

7 

me waiting on one side, cop standing with me, and they be up 

i ~ 

8 

and down. 


9 

Q 

They'd search downstairs and upstairs? 

10 

, 

A 

That's right. 

11 

o 

When they came in the door, how did they get in 

.2 

the door? 


1 

13 


I said they break the door down. Kick the door 

14 

open. 


15 

Q 

They kicked the door open? 

16 

A 

Yes, the door that comes in from the peep show 

17 

machine. 


18 j 

Q 

How long was that door — how long did it remain 

19 

broken? 


20 

A 

Oh, well, it remained broken until after we 

21 

| 

returned to work about three or four days after. 

22 

23 

n 

Who fixed the door? 

A 

I think Mr. Jones did. 

24 

Q 

Were you there? 

25 || 

A 

No, well, i wasn't there at the moment he was fixing 


y 
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it, but I know it was repaired. 

MR. KASSNER: All right, I have no further 

questions. 

CROSS-EXAMINATION 
BY MR. LEVITT: 

Q Now, Mr. Saintnill, I believe that you stated 

I that for as long as you worked there at 210 West 42nd Street, 
there was a sign on the door that said, "Do not enter, East 
Coast Cinematics"; is that correct? 

A Yes. 

Q When did you first begin to work at that address? 

A About '69. 


14 1 

Q 

Early or late? 



15 

A 

Late '69. 



I 

16 

Q 

How late? 



17 

A 

About December. 



18 1 

Q 

About December? 



19 

A 

Yes, I think, more 

or less. 


20 

Q 

So that that this 

occurrence 

, January of 1972, 

21 

it was 

just a little over two 

-years since you began to work 

22 

there; 

is that correct? 



23 

A 

More or less, yes. 



24 

Q 

Give or take two months; is 

that correct? 

25 

A 

Yes. 




Q During that time, 1972, what was your position 
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2 

again? 


3 ! 

A 

Maintenance, regular maintenance man, repair 

4 

projectors 

, do anything that's necessary. 

5 I 

Q 

Who was your supervisor? 

6 || 

A 

Mr. Jones. 

7 

Q 

Do you know who Mr. Jones' supervisor was? 

8 

A 

I guess the office, Mr. Herb Levin, I think. 

9 

Q 

Are you stating you know it was Mr. Levin? 

10 [ 

A 

I know Mr. Levin, yes, I work with him. 

11 


THE COURT: He says he knows Mr. Levin. 

12 I 

|l 

0 

He knows Mr. Levin? 

13 

A 

Yes. 

14 

Q 

Do you know who Mr. Jones' supervisor was though? 

15 | 

A 

Well, I guess it had to be Mr. Levin or Mr. Hodas, 

16 

•one of the 

two. Gets his orders from -- 

17 i 

Q 

You say you guess? 

18 I 

A 

Yes, I guess. 

19 j! 

1 

Q 

You don't know? 

20 

A 

I have to be. 

21 

A 

It just has to be? 

22 f 

A 

Yes. 

23 ! 

Q 

Did you ever see Mr. Hodas at that store durinq 

24 

this period of time? 

25 

A 

No, he generally be at his office. I generally 
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his office. 

Where was that? 

At 113. 

West 42nd Street? 

West 42nd, yes. 

Not generally at 210 West 42nd? 

No, no. 

Did pu see Mr. Levin at 210 West 42nd Street? 
Sometimes now and again. 

I can't hear you. 

Sometimes now and again not very often. 

At that period of time? 

At that — you mean in ’72? 

January, '72. 

No, no. 

Not then? 

No, not then. 

Up at the office? 

I didn't see him at the office. I didn't see him 

No, not on the particular day, but in general? 

Yes. 

In January of 1972? 

Yes, if I have occasion to go up there, I see him 
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2 

up there 

sometime. 

3 


Q 

Where, at 113 West 42nd? 

4 


A 

113, yes. 

5 


Q 

How d)out at 210 West 42nd Street? 

6 


A 

Sometimes he come around there. I don't know. 

7 


Q 

How often? 

8 


A 

Well, often, I can't say how often, but I see him 

9 

come 

around sometimes. 

10 


Q 

Once a week? 

11 


A 

I'd say maybe two, three times a week. 

12 


Q 

Two or three times a week? 

13 


A 

Yes. 

14 

| 


Q 

What would he do? 

15 


A 

What would he do there? 

16 


Q 

Yes. 

17 


A 

Well, I don't know what he's doing there. He 

18 

comes and 

he talks to the supervisor, not me. • 

19 


Q 

Do any work there that you saw him do? 

20 


A 

No. Not in the shop. 

21 


Q 

Does he have a desk there? 

22 


A 

No, sir. 

23 


Q 

Does he have books there? 

24 


A 

No, sir. 

25 


Q 

So hc'u just come by and talk to his supervisor? 
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2 

A 

Yes. 


3 

Q 

Do you know about what? 


4 

A 

No, I never know. It's not my prerogative. 

1 

i 

5 

Q 

How many people were employed at that time at 


6 

those premises that repair premises at 210 West 42nd? 


7 

A 

I think about six or seven. 


l 8 

' 9 

Q 

And in January, 1972, you state the office of East 



Coast were at 113 West 42nd Street? 


10 

A 

That's right. 


11 

Q 

How long had they been there? 


12 

A 

I can't directly say how long they been there, but 


13 

I know th 

removed from 133 and went up to 113. I don't 


14 

know the 

date. I can't say the time, but they be there. 


15 

Q 

Putting aside the date, can you approximate how 


16 

long before the date of January 27, when the police came to 


17 

210 West 

1 

42nd Street, the office had been moved? 


18 

A 

I don't have no idea. I can't recollect; how long 


19 

more or less. 


20 

Q 

Would it have been years? 


. 21 

A 

About a year, year or so. About a year, year-and- 


22 

a-haIf or 

something like that. 


23 

Q 

Could have been a year or year-and-a-half? 


24 

A 

Yes, maybe two years. I don't know. I never keep 


25 

track of 

it. 
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2 

Q 

Can you say or can you not say? 


3 

A 

No, I can’t say. 


4 


MR. KASSNER: If your Honor pleases, he’s been 


5 

saying he 

does not know, and he does not keep track. 


6 


THE COURT: Sustained. 


7 

A 

That’s right. 


8 

1 

Q 

Now among your duties, sir, did you go to the 


9 

office, 112 West 42nd Street, to pick up films? 


10 

A 

Sometimes I go up to the office, if I’m called 


11 

up there. 



12 

Q 

And would you pick up films? 


13 

A 

No, I don’t pick up films. 


14 

Q 

You never pick up films? 


15 

A 

Not that I ever recall. 


16 

0 . 

Tell me, sir, after January 27, 1972, did you 


17 1 

appear before a grand jury for the State of New York? 


18 

A 

That’s right, yes, sir. 


19 

Q 

Did you give testimony at that time? 


20 

A 

I did. 


2, 


THE COURT: What’s the date, Mr. Levitt? 


22 

Q 

Was that March 30, 1972? 


23 

A 

I think that’s the date. 


24 

Q 

At the time that you gave that testimony, sir, did 


25 

you answer 

truthfully? 
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2 

A 

I think I did, to the best of my ability. 


i 3 

Q 

Indeed, had you received immunity from the State for 


4 

prosecution by the State as to anything you might say? 


1 5 

A 

That's right. 


6 

Q 

Let me show you page 51 of what purports to be a 


^ 7 

transcript 

of your testimony, sir, the lower half of the 


1 8 

page commencing with: 


9 

"Q 

Who did you pick up the films from?" 


10 

11 

A 

Read to the end of the page, please. 

That's right. 


12 

Q 

Does that refresh your recollection as to whether 


13 

or not you 

picked up films from the offices of East Coast? 


14 

A 

Sometimes. I go up there when I'm called up there. 


15 

Q 

And you picked them up? 


16 

A 

If they give me a parcel, I bring them down. 


17 

Q 

Where do you bring them? 


18 

A 

To the shop downstairs. 


19 

Q 

And what do you do with those films at the shop? 


20 

A 

Well, if I'm told to take care of them, process 


21 

than, I did 

. Otherwise I just leave them there and somebody 


22 

else might 

do it. 


23 

Q 

And by processing, what do you mean? 


24 

A 

Coating them through that coating machine and 


25 

putting them in the cartridge so that they be able to work 
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smoothly. 

Q And once this is done, sir, thereafter, what do you 

do with these films? 

A Well, I do what I'm told to. I do what I'm told 

to do. 

Q What do you do with them? 

A Oh, if I'm told to put them in a machine or some¬ 

thing like that, I do what I'm told, put them in a machine. 

Put them in the peep show machine. 

Q At 210 West 42nd Street? 

A That's right. 

Q Do you go to other places around the area and put 

them in? 


A Yes, we have other places. 

Q You stated that before the wall and door, where 

you do this work, there are peep show machines? 

A Yes. 

Q In front, right? 

A That's right. 

Q Do you know who owns them? 

A At that time? 


Q Yes. 

A I don't know if -- I don't know who owns them. I 

Know that they were there. I don't know if Mr. Hodas owned 
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2 

them 

or 

whoever. 


3 


Q 

Did you service any of those machines? 


4 


A 

That's right. 

| 

5 


Q 

So you put it in and you changed the films when- 

1 

6 

ever 

necessary? 


7 


A 

That's right. 


1 8 


Q 

And you repaired those machines whenever necessary 


9 

in front 

of that store; is that correct' 


10 


Q 

That's right. 


11 


Q 

Do yDu know Mr. Scotti, Alfred Scotti? 


12 


A 

Yes, I know Scotti. 


13 


Q 

Did you know him back in '72? 


14 


A 

Yes. 


15 


Q 

Were you servicing the machines back in 1972? 


16 


A, 

That's correct. To be exact., I met Mr. Scotti 

1 

17 

down 

the 

station that night. When they took me down there, 


18 

Scotti was down there for some reason. 


19 


Q 

Before that time you hadn't met Mr. Scotti? 


20 


A 

I see Mr. Scotti everyday in the store. 


21 


Q 

And there were times that you know of when you 


22 

were 

servicing these machines? 


23 


A 

Yes. 


24 


Q 

When Mr. Scotti was also present in the store? 


25 


A 

Scotti alv/ays was there. He worked there. He was 
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,2 

always there. But I don't know who he is or what he's 


3 

supposing to be in the store. I know he was working there. 


4 

Q 

He was there though? 


5 

i 

A 

Yes. 


6 

Q 

And you worked for East Coast, did you? 


7 

A 

That's right. 


8 

Q 

Mr. Scotti know that? 


9 

A 

I guess he do. 


10 

Q 

You talked to him about what you did, right? 


11 

A 

Scotti? 


12 

Q 

Yes. 


13 

A 

No, I never talked. 


14 


MR. KASSNER: Your Honor, I object to what Mr. 

' 

15 

Scotti knew and what he didn't know. 


16 

1 

A 

I never talked to Mr. Scotti. 


17 


THE COURT: He asked whether this witness told 

1 

18 

Mr. Scotti 

• 


19 

Q 

Did you ever tell Mr. Scotti? 


20 

a 

No, we never, myself and Mr. Scotti never discuss 


21 

any arrangement or anything. I don't work with Mr. Scotti. 


22 

1 never discuss anything with him. 


23 

0 

No, you misunderstand me. I don't mean discuss 


24 

your arrangements. Did you tell Mr. Scotti how you were 


25 

employed? 

Did you ever discuss that with him? 
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2 

A No, I never had to. Never had a reason to. 


3 

q Did he ever ask you what you were doing with the 


i 

4 

machines in the front portion, the public portion of East 


5 

Coast? 


6 i 

A No, he knew that I worked for East Coast and we 


7 ! 

serviced the machines so he never asked me what I'm doing 


8 ! 

there. 


9 

Q Let me again show you what appears to be your 


1 

10 

transcript of testimony before the New York State Grand Jury, 


11 

particular page 28, first question and answer, and ask you 


12 

if you would read it to yourself, please. 


13 

(Pause.) 


, 14 

q Have you read those questions and answers, sir? 


15 

A Yes, so far. 


16 

q The first question and answer? 

i 

17 1 

A Yes, so far. 


18 

o Does that refresh your recollection as to how 


19 

long you had worked at East Coast at the date that you gave 


20 

this testimony? 


21 

A Yes, to my recollection I thin*, it was about LB 


22 

I started to work for East Coast. 


23 

q About '68? 


24 

A Yes. 


25 

q And you have also testified, sir, that as lar as 
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you know, while you always work at East Coast Cinematic, there 
v/as a sign on the door at 210 West 42nd Street that said, 

"No admittance" or "East Coast Cinematics, Inc."? 

A No, there was always a sign there. There was 

always a sign on that door because we keep the door locked, 
because the people that come in and look at the movies, they 
always have a tendency to stray inside. 

Q Please, sir, I just asked you: Was that your 

testimony, that there was always a sign that said, "Do not 
enter. East Coast Cinematics? 

A There was always a sign that said, "East Coast, 

do not enter." 

A Are you aware, sir. that prior to November 18, 

1968 — 

THE COURT: It does not make any difference what 
he's aware of. 

MR. LEVITT: All right, your Honor. 

Q Now on the day that the police came, sir, to that 

office, January 27, 1972, were you in that portion of the 
premises where East Coast was? 

A I was at the treatment machine. I'm the one that 

was doing the treatment of films. 

0 At the treating machine? 

A Yes. 
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2 

Q 

Was there a film on that machine? 

3 

A 

Yes, there was. 

4 

Q 

What was the name of that film? 

! 5 1 

A 

They had one film I got to know the name of it, 

6 

but I think Mr. Jacobs looked at it and said it was Nurse s 

7 

something 

or the other. Nurse's Aid or something 

l 8 

Q 

"Sex Nurse"? 

9 i 

A 

"Sex Nurse" or something like that. 

10 

0 

Did you look at that film? 

11 

A 

No, I didn't look at the film 

12 

Q 

You didn't look at the film to see what was — 

13 

what the 

name of the film was? 

1 

14 

A 

Yes, I did, after Mr. Jacobs look at it, made me 

15 

look at it. 

1 

16 


And when you looked at it, what did it say:' 

17 

1 

A 

It says, "Sex Nurse" or something like that. 

18 

Q 

Now, at the time that the police came into your 

19 

office or your area, your work area, were there three boxes 

20 

on the floor near you? 

1 21 

A 

What kind -- 

22 

Q 

Film boxes. 

23 

A 

Film Boxes, there were several film boxes on the 

24 

machine 

sitting on the machine. 

25 


THE COURT: You mean on the table? 
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2 

THE WITNESS: You see, sir, it's a table like this. 


3 

but it's a machine on the table. You know the whole thinq 


4 

is one, see, and it was sitting like all this is sitting 


5 

| there. 


6 

BY MR. LEVITT: 


7 

Q And one of those boxes, those film boxes, did it 


8 

bear the name "Piss on Susan"? 


9 

A Not to my recollection, sir. 


10 

There were no such things that name. 


11 

Q Let me show you page 39 of your transcript be- 


12 

ginning with the last — next to the last question on that 


13 

page, and running on to the following page through the first 


14 

answer and ask you to read that passage to yourself. 


15 

A It says here the I said, "That's right, but I 


16 

don't remember seeing those films. Something went wrong 


17 

here. " 



A You have no recollect ion of it at this time; is 


19 

that correct? 


20 

0* 

c 

o 

< 


21 

1 

Q Sir, — 


22 

A I remember only one film that I really looked at. 


23 

| 

Q Do you presently have a recollection of whether or 


| 

24 

not there was a box or boxes at the time near you which had 


25 

| 

on the title "Piss»on Susan"? 
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2 

A 

No, sir. I did not. 


3 

Q 

You don't recall? 


4 

■ 

A 

No, I don't recall it. I only recall — 


5 

Q 

When you testified before the grard jury — 


6 


MR. KASSNER: Your Honor, could you let him finish 


' 7 

his answer? 

■ 


l 8 

| 


THE COURT: No, because it's not responsive to 

9 

the question. 1 1 

10 


MR. KASSNER Oh. 

11 


THE COURT: He's being asked what he recalls. 

12 

Not what 

he does not recall. 

13 

BY MR. LEVITT: 


14 

Q 

When you testified before the grand jury, sir. 


15 

did you 

testify truthfully as far as you know? 


16 

A 

As far as I know, sir. 


17 

Q 

And vere these questions put to you and those answers 


18 

given by 

you: 


19 

"Q 

Mr. Sainthill, am I correct that these three 


20 

items are three empty boxes, one says, "Sex Nurse" and one 


i 21 

says, "Piss on Susan" and one says "Nurse's /vide"? 


v 22 

"A 

That's right. 


23 

M Q 

Am I correct that they were found next to where 


24 

you were 

working? 


25 

"A 

Yes, I have seen those before." 
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Were those questions put to you and did you 
give those answers? 

Those questions were put to me in rapid succession. 
I suppose, and I answered to it, I told him that l only recall 
one film and through his looking at that film on the machine, 
that I looked at the name, I told him that I never looked at 
tlru names of the films on the boxes. 

nil- COURT: You're not being asked that question. 
Ton appeared before the grand jury, and you were under oath 
and you’re being asked wore you asked the question whioh the 
assistant United States attorney was asking you now, and can 
you gave the answers which he's reading from the trunoript 
of your testimony before the grand jury. 

THE WITNESS: Kell, if it said that, that’s maybe 
v.hat l answered, I guess. 

l.hy don't you take a look at it again and tell 
me, did that occur? 

(Pause.) 

Mr ‘ Sainthill, can you now state, were those 
questions asked of you and did you give those answers? 

A Those questions was asked of me. 

0 Did you give those answers? 

A I answered — 

° Yes or no, please. Did you -ive those answers? 
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2 A Yes, I answered. 

3 Q Nov ase film boxes in which the films came, sir, 

4 at times did they have pictures that are stills taken from 

5 frames of the pictures which were contained therein? 

8 A Sometimes they have stills, yes. 

7 Q Now from where your machine was at that time, that 

8 ! is, the shellacking machine, to that door which you say was 

9 always locked, what was the distance? 

10 A About six, seven feet, eight, something like 

11 that. Not very far. 

12 Q Does that door open up, or when you open the door 

13 up, do you pull it open? 

M 1 A The distance of that machine is about as far as 

j 

15 j where that door is where you are out there. 

16 Q From where I am to the courtroom door? 

17 A Yes, more or less, yes, and when you open it it 

18 comes in. 

19 THE COURT: You pu._h it in, do you mean? 

20 Q You push it or do you pull it? 

21 A If I'm on the inside, you pull it in, pull it to 

22 me. 

oo i 

23 j THE COURT: All right. 

24 MR. LEVITT: I have no further questions, your 

25 Honor. 
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THE COURT: Any redirect? 

REDIRECT EXAMINATION 
BY MR. KASSNER: 

0 Mr. Sainthill, did you ever hear of East Coast 

Cinerama, Inc.? 

A East Coast Cinerama? I think I heard of East 

Coast Cinerama. 

Q If I told you that that was the name of the 

corporation before East Coast Cinematics, Inc, would that 
help you remember? 


Yes, it could be, yes, that's right, East Coast 


Cinerama. 


MR. KASSNER: I have no further questions. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: How many other witnesses do you have? 
MR. KASSNER: Three. 

THE COURT: How long will they take? 

MR. KASSNER: Direct, a total of a half hour. 

THE COURT: We'll adjourn then to tomorrow morning 
at ten o'clock. I have lawyers in another case upstairs 
witing for me. I have just been informed. 

Tomorrow morning, ten o’clock. 

< 

MR. HODAS: Your Honor, my wife has a slightly 
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terminal illness. We have an appointment tomorrow at the 


L 

Q 

Lahey Clinic. You have to wait like about two, three months 


O 

A 

to get an appointment'. She's been in bed now for about six 

I 

4 

! 5 

6 

months without getting out of bed, and it's like slightly 

is 

imperative because her condition/not very good. 

1 

1 

I 

7 

THE COURT: When are you going up there? 


1 8 

MR. HODAS:Supposed to go tomorrow morning. She 


9 

could go by herself, but -- 


10 

THE COURT: Oh, get on the stand now. 


11 

MR. HODAS: Thank you, your Honor. 


12 

MARTIN J. HODAS, a defendant called 


-1 

as a witness in his own behalf, being first 


14 

duly sworn, testified as follows: 


15 

MR. KASSNER: Your Honor, this takes me as a bit 


16 

by surprise. Can I speak to him for two minutes before I put 


17 

him on? 


i 

18 

THE COURT: He's your client for how many months? 


19 

MR. KASSNER: I didn't expect him to go on at this 


20 

point today. I expected him to go on tomorrow because he 


21 

was going to be my last witness, so if you give me two 


22 

minutes -- 


23 

THE COURT: Go ahead. 


24 

(Pause.) 

j 


25 

DIRECT EXAMINATION 



BY MR. KASSNER: 
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Q What is your occupation? 

A I guess I'm the officer of a few corporations. 

Q What does East Coast Cinematics do? 

A Well, they basically operate peep show machines. 

Q Do they lease space at 210 West 42nd Street? 

A Now they do. They didn't always. 

Q In January 27, 1972, did they lease space? 

A Yes. 

Q What was the space they leased at those premises? 

A Well, they leased the back area of the room; the 

back area there is a bookstore and then you have an area 
there that has peep show machines and then there is another 


14 ! area that has a shop. 

I 

15 j THE COURT: Which portion did you lease? 

16 j THE WITNESS: Oh, we leased them both, your Honor. 

17 j| In other words, we leased the portion with the peep show 

18 machines and the portion, the other portion. 

19 || Q What was done in the rear portion of the premises? 

20 I A Well, it was basically the shop that was -- had a 

I 

21 j| treating machine and downstairs in the cellar we used for 
storage and lor repairing of projectors. 

Q You say a treating machine. What is a treating 

machine? 

A It coats the film with a wax coating to make it 
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more easily -- slide more easily on a cartridge. Doesn't 
break as often. 

Q Was there any other treating machine in midtown 

* 

New York? 

A Not that I know of. 

Q At that time, for whom did East Coast Cinematics 

treat film? 

A Just about everybody that owned peep show machines i 


in New York. 

Q People would send their film to East Coast Cine¬ 

matics for treatment on these machines? 

A That's right. 

Q Approximately how many different people or how 

many different entities? 

A Well, there was only about -- when I say "everybody", 


there was only about three or four othei guys that had 
machines there. The same as today. There is only about mayb 
five or six today. 

Q You have heard the titles of three films, "Sex 

Nurse", "Piss on Susan" and "Superman". Were they your films? 

A No. 

Q When you got films in for treatment, did you con¬ 

cern yourself with the names on the films? 

A No, didn't concern ourselves with the names. We 
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2 

never looked at them. Just brought them down to the shop 

3 

and had 

them treated. 

4 

Q 

1 

How often did you go to the shop? 

5 

A 

Maybe a couple of times a week, some weeks two, 

6 

: 

| three times, some weeks one, two times. Tt varied. 

7 

Q 

Who was in charge of the shop? 

8 

A 

I would say Timmy was, Timmy Jones. 

9 

Q 

What did Mr. Levin have to do With the shop? 

10 

A 

Well, it was a series of, you could say, authority. 

11 

In other 

words, Mr. Levin was under me and Timmy was under 

12 

1 

him. 


13 ! 

Q 

Wasn't Mr. Levin generally in charge of all repair 

14 • 

work? 

% 

15 

A 

ies, Mr. Levin was the one that mostly went to the 

16 i 

shop. I 

more or less had a lot of things to do. Mr. Levin's 

17 

things weren't as many as mine. 

18 

Q 

Where were your main offices? 

19 

A 

At that time? 

20 

Q 

January 27, 1972. 

21 

A 

It was at 113 West 42nd Street. 

22 

Q 

Would you describe the premises at 113 West 42nd 

23 

Street? 


24 

Q 

Well, you walked in, and there was like a large 

25 

room and 

then there were two other rooms, and the rooms were 
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not connected by any door or anything. They were like one 
space, and Herb had his office, his desk, on one side and I 
had rr.y desk on the other side, because we had moved from an 
office that was only one big room and his desk was here. That 
desk was side by side. This is how we were accustomed to an 
office. We had just moved about a month prior to that. 

Q You were accustomed to working face to face? 

A Side by side, right. In other words, we needed 

to communicate all the time. 

Q On January 27, 1972, did anything unusual happen 

that you became acquainted wi h? 

A Well, yes, I got into work, and Ivas informed 

that -- well, I had -- I was informed that my office was 
broken into and occupied by the police. 

MR. LEVITT: Objection. 

THE COURT: Sustained. 

Q Don't tell what you were informed. Was there any¬ 

thing that happened to you or that you saw? 

A Well, I proceeded to go up to my office as usual. 

THE COURT: Where is that? 

THE WITNESS: 113 West 42nd Street. 

THE COURT: Go ahead. 

BY MR. KASSNER: 

Q When was this? 
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2 

1 A 

On that date you mentioned. 


3 

Q 

The 28th? 


4 

A 

I think it was on a Thursday; was it, or a Friday. 


5 


I had known something had happened, because I saw 


6 

i Horman on 

television the night before that stating that they 


7 

had broken into the premises, it was on television. 


8 

Q 

So you went up to you: office and what happened? 


9 

A 

It was occupied, the elevator opened and there 


10 

were cops 

! 

all around and I went right down again. I didn't 


11 

know what 

it was all about. I hadn't heard that they broke 


12 

into -- 



13 


MR. LEVITT: Objection. 


14 


THE COURT: Sustained. 


15 | 

Q 

When was the first time you were able to go back 


16 

I 

into your 

office? 


17 

A 

About six days later, five or six days later. 


18 

Q 

Until that point, could you get — did you attempt 


19 

to go back 

into your office? 


20 

A 

Yes, many attempts. 


21 

Q 

What happened? 


22 

A 

They wouldn't let us in. There was constant 


23 

communication that Gray had been calling me and Gray had 


24 

called up, 

got hold of me, I think, about two days later and 


25 

said that 

we were under arrest and he'd respond to — 
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MR. LEVITT: Objection. 

THE COURT: Sustained. 

Q Do you know what papers were taken from your 



offices at 113 West 42nd Street? 

A Excuse me? 

Q What papers were taken, if anything? 

A Every single piece of paper, book, article in the 

office. It was bare. 

Q Were you able to operate your business after you 

returned to the office five or six days after the initial 
dntry? 

A No, no, there was no — there was nothing there, 

nothing at all. 

Q Did there come a time when you were able to resume 

your business? 

A Yes. 

Q When was that? 

A We went to Federal Court and got an order to go 

ahead and have all the books and records returned and every¬ 
thing . 

Q There has been testimony that the films "Sex Nurse, 

"Piss on Susan" and Superman" or at least eight to ten prints 
of all or some of these three, were found at the premises 
at 113 West 42nd Street occupied by East Coast Cinematics, Inc 
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To the best of your knowledge, were those films on that 
premises or any of them on the premises? 

A We never look. In other words, a guy would go 

ahead and bring over film to be treated and say, "We got 20 
film to send over," and they sent over 20 film. We didn't 
ask them the names. 

Q He wouldn't tell you the names. He'd just say -- 

A The names were not asked. It's not important. 

What difference does it make if it's a Mickey Mouse film or 
a Shirley Temple or if it's a hard-core film. I mean, what¬ 
ever was sent over we treated. No one looked at it. We 
didn't screen them first. We didn't put them in a projector. 
They went on and put in the treating machine. You can't see 

what they look like on the treating machine and unless you 

the 

want to, like I say, hold them up to the light, but/men don't 
have -- don't hold everything up to the light. There were 
like hundreds of films being treated there. 

Q Is it possible to see an explicit from a simulated 

film on an eight millimeter holding it up to the light? 

A It would be pretty tough. Let's put.it that way. 

In other words, you hold it up to the light and you went 
real slow and looked at the whole thing, it would be very, 
very rough. I”11 put it to you that way. 

Q But you didn't do that? 
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2 

A 

I never looked at a film that ever went on any of 


3 

my machines. 


4 

Q 

How about the film that was sent in for processing 


5 

by other 

people for a coating by other people? 


6 

A 

That went — the only — that film usually went 


7 

directly 

to the shop. The film that was sent in from our office 

i 

1 8 

was film 

that was delivered to us by film that we had made, 


9 

that went 

up to our office and then it was picked up at the 


10 

shop. 


i 

11 

Q 

And the film that was sent in from other people 


12 

who ran the machines in the area went directly to the shop? 


13 

A 

That's right. 


14 

Q 

And you never even saw it? 


15 

A 

No, never saw any film. No reason for it to go 


16 

up to the 

office first. Went right to the shop. 


17 

Q 

Now, the papers that were seized from your office, 


18 

where were they seized from? 


19 

A 

All over the place. Just every single -- they 


20 

had ripped the paneling off the walls. They had taken — 


21 


MR. LEVITT: Objection. 


22 


THE COURT: Why? 


23 


MR. LEVITT: Defendant was not there at the time. 


24 

He's speaking of facts of whicn he has no personal knowledge. 


25 


THE COURT: I assume he's talking from the time 
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2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 II 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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when he claims he was first able to get back in. 

MR. LEVITT: The defendants claim that they, 
meaning the police, ripped panels off the walls. 

THE COURT: I will take it. 

A When I first was allowed to enter back into my 
office, there was nothing at all in the office. In other 
words, the office was bare. Every single desk had everything 
missing from it. Every filing cabinet had everything missing 
from it. Every closet had everything missing from it, and 
like I say, the panels were ripped off the walls. 

Q And you say you recovered your papers pursuant to 
order of this court; is that correct? 

A That's correct. 

Q Were you acquainted with the door between the 
bookstore premises at 21 Z West 42nd Street? 

A Yes. 

Q And the workshop premises? 

A Yes, I'm very well acquainted with it. 

Q Is there anything on the door -- 

A Yes. 

Q -- which would indicate the name of the operator o: 

the premises behind the door? 

A Yes, sir. 

Q The workshop premises? 
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A It was a do not enter sign and East Coast Cinerama 
which I believe is what's confusing, you know, the other 
people. My company used to be called East Coast Cinerama 
and then Cinerama sued me. Cinerama itself sued me and forced 
me to change the name to Cinematics. So after the name was 
changed to Cinematics, there was always a sign up there 
from the time we went in there, it says, "Do not enter, East 
Coast Cinerama" and then I remember at my instructions, and 
I spoke — usually I'd give my instructions to Mr. Levin, 

I'd say, "Have the name changed." All our names were changed 
all over. Stationery was changed. Everything was changed. 

We went into a complet -ransfoimation. It became known 
as East Coast Cinematics. 

Q But that was always on the door? 

A Alv/ays on the door from the day we moved in there, 
East Coast Cinerama was on the door. And then there came 
just one day that it was changed to East Coast Cinematics. 

Q Did there ever come a day that you went down to 
your workshop at 210 West 42nd Street and found the door to 
the workshop either ajar or open? 

A If there was, I would have fired the man that 
was in there, because there was all sorts of equipment in 
there, there was film in there, there was tools in there. If 
it was open,that means any man, there's usually maybe 30, 40 
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customers on the other side of the door. It would be absurd jj 
that door was open. That means any customer to just walk 
in, help himself to something and walk out because our men 
were only up on the top floor only when they treated film, 
because the shop was downstairs. The only job that required 
a man to be on the top floor was for the treating of the 
film. The shop, the fixing, the fixing of the machines, 
the fixing of the projectors, the winding of the film, 
everything at all was done downstairs, so very, very rarely 
a man working upstairs, maybe just a couple of hours a day, 


tops. 


The door had to be closed at all times. The 


door was always locked. 

Q We've heard talk about obscene films. Up to 
January 27, 1972, had you or anybody in your organization 
ever been convicted of a charge? 

A No, never, I never had a piece of obscene film on 
any machine that I ever owned. And I'd like to clarify one 
other thing. That s far as the film goes, in those days, 
they started making hard-core film. I refused to put hard- 
care film on my machines. We would get hard-core film in and 
we would like to see if we couldn't edit it , and there 
were times we had had hard-core film in that would have 
maybe three or four or five seconds, you could say, of some- 
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thing that could be deemed hard-core. 

Q You are talking about explici sex? 

A Right, explicit sex. We would edit that. We woulc| 

edit that out. In other words, you could cut, you could take 
an explicitly sexual film and you could cut out five or ten 
or 20 feet which does not have any mannerism, because it's 
a continual loop and you could make that film a soft-core 
film by just cutting out that 20 feet. 

So, in other words, the name of a film could be 
on a box, but the film didn't have to be explicit sex. It 
could have been edited out and we did do that with quite a 
few films, because in those days everyone was going hard¬ 
core. i was the only one in the city, and the fact that I was 
never arrested up until that time, never convicted of a 
crime. This was one time I was arrested I think back in 
1968 and the D.A. viewed the film and he said it was not 
obscene, and I -- and the case was dismissed. That was the 
only time that anyone in my organization dealing with any 
of the equipment I had was ever arrested. 

Q Is there any confusion on the part of law enforce- i 

I 

ment officials as to where your machines are being -- are 
working? 

MR. LEVITT: Objection. j 

THE COURT: I don't know what that means. 
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Q Was there on January 27, 1972, was it well-known 
where you had your machines in the City of New York? 

A Absolutely was, because I had gone — 

MR. LEVITT: Object, your Honor. 

THE COURT: Sustained. 

MR. KASSNER: Your Honor, I'm asking for a reason, 
the reason being — 

THE COURT: Don't testify. 

BY MR. KASSNER: 

Q If a law enforcement official wanted to determine 
whether obscene films are being shown on your machines, 
couldn't he have determined that by just going into a 
premises in which you had your machines and looking at it — 

MR. LEVITT: Objection, your Honor. 

THE COURT: I will leave out -- I'll let the 
question stand except as his machines. 

MR. KASSNER: Excuse me? 

THE COURT: Except that it's his machine. I 
had assume he can tell by going into any peep show store and 
learning -- 

MR. KASSNER: That's exactly right. 

THE WITNESS: Can I clarify that? 

THE COURT: You can't say that's his machines as 
opposed to anybody else's. 
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THE WITNESS: Your Honor, it's very simple. 

MR. KASSNER: They knew which were his machines 
and which were other people's. 

THE WITNESS. Yes, your Honor. 

ThE COURT: Just a second. Yes nothing. 

THE WITNESS: Excuse me. You had the policeman 
on the stand. You could have asked him the question. You 
did and he said no; so what he knew. 

BY MR. KASSNER: 

Q Is there any reason you believe that the law 
enforcenent officials in the City of New York knew where yaur 
machines were located? 

A Yes. 

MR. LEVITT: Objection. 

THE COURT: I'll let the question stand. 

A Yes. 

Q Would you tell the judge how.-' 

A We had our name and telephone numbers on every 
single machine that we owned. 

We had a sticker on every single machine we 

owned. 

Q East Coast Cinematics, Inc.? 

A That's right. It was East Coast Cinerama and then 
like I say when the name changed, it was changed to East Coast 
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Cinematics. 

Q So if a police officer wanted to see whether you 
were distributing or exhibiting obscene material, all he had 
to do was go over to a machine with your label on it and 
look into the machine after putting in a quarter; is that cor¬ 
rect? 

A The lanel said, "For service call East Coast 
Cinematics" or "Cinerama," and our telephone number on 
every single machine we owned, a silver label. 

Q In other words, you weren't running a hidden 
business at that time? 

A Absolutely not. Business was out in the open; 
and like I say, no one that every worked for me ever got 
arrested. 

MR. KASSNER: I have no further questions. 

THE COURT: You may cross-examine. 
CROSS-EXAMINATION 
BY MR. LEVITT: 

Q Mr. Hodas, you were stating that where there was 
film which was hard-core, because of ten or twenty feet 
which amounted to four or five seconds, you could edit that 
and thereafter it became soft-core? 

A That's correct. 

Q And at that time, that's back in January, 1972, 
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2 

the big fad in the peep show films were hard-core; is that 


■ 

3 

correct, so you had a problem? 


B 

4 

A No, that's not correct. I don't understand what 


B 

5 

you mean by that. 



6 

| 

Q Well, you stated everybody was showing hard-core 


III 

r 

7 

;i 

films. 


B 

f 8 

A That's right, everybody was showing hard-core 


E 

9 

except me, absolutely.. 


m 

10 

Q Except you? 

1 


11 

A Absolute fact. Mr. Jacobs knows that, because 



12 

he had discussed with me. 


B 

13 

Q Excuse me, Mr. Hodas. Just answer the questions, j 


B 

14 

please. 


Ip 

15 

THE COURT: Come on. Strike that. 



16 

A Yes, that's right, that's the answer I give. 



! 17 

Q Can you name one film you edited in January 1972 



18 

k 

to make it soft-core? 



19 

A No, I couldn't. 



20 

Q Thank you. 



21 

A No, I couldn't. 



22 

Q The function of 210 West 42nd Street was to coat 



23 

these films and repair peep show machines; right? 



24 

A Yes. Basically. 



25 

A And these films were coated for other persons and 
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2 


other corporations and East Coast? 


3 


A 

That's correct. 


4 


Q 

And East Coast had its own machines;is that 


5 


correct? 



6 


A 

Yes, that's correct. 


7 


* 

Q 

Who did the buying of the East Coast ..ilms? 


8 

- 

A 

Who did the buying? 


9 


Q 

Yes. 


10 


A 

Most of the film came from a Bob Wolf that we 


11 

1 

1 

H 

used. 



12 


Q 

As what, was he the seller or was he the pur- 


13 

| 

chaser? 



14 


A 

No, he was the seller. 


15 

1 

Q 

Who purchased on behalf of East Coast? Who said. 


16 


I'll take 

that film or this one." 


17 

1 

A 

I imagine it was Mr. Le^in. 


18 


Q 

To the best of your recollection, was it Mr. 


19 


Levin? 



20 


A 

Yes, it was Mr. Levin. The only thing is to 


21 

1 

clarify that, most of the film like I say came from Bob Wolf; 


22 


and Bob Wolf only made what's called soft-core film. Once 


23 


in a while 

we did get some other film from out of town. It 


24 


was first 

edited by us to see if there was any -- you could 


25 

1 

say -- hard-core that might have been slipped in, a little 





• 

i 
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2 

bit of it 

. If we needed the film, we cut 

it out, and we 

put 


3 

it on the 

machines. 




4 

Q 

Mr. Hodas, you have answered my 

question. 



5 

A 

Okay. 




6 

Q 

It was Mr. Levin. Do you know 

an individual 

whose 


7 

nickname 

is Fast Ed? 




1 8 

A 

Fast Ed? 




9 

Q 

Yes. Do you know him? 




10 j 

A 

Certainly I know Fast Ed. 




11 

Q 

Where is he from? 




12 

• 

A 

Philadelphia. 




13 

Q 

Does he work for you? 




14 

A 

No. 




15 

Q 

Did he? 




16 

A 

No. 




17 

Q 

Did he work with you? 




18 

A 

No. 




19 

Q 

Was he up in your offices? 




20 

A 

You mean did he have an office 

up there? 



21 

Q 

No. 




22 

A 

No. Was he ever up there? 




23 

Q 

Yes. 




24 

A 

Yes. 




25 

Q 

Was he up there in the time of 

January 27? 
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I couldn't remember that. 

What was he doing up there when he was up there? 
I didn't say he was up there. I -aid I don't 


remember. 


Q When he was up there what was he doing up there? 
MR. KASSNER: If your Honor please, I don't 
understand relevancy of Fast Ed or whatever his name is to 
the case at bar. 


THE COURT: I assume we'll find out. 

MR. KASSNER: This is a question of illegal search 
and seizure. 


THE COURT: I assume we'll find out. 

A Fast Ed was in Philadelphia, I believe at that time 
he brought in film to be treated. I think he would to 
ahead bring the film in to be treated, maybe he would come 
up to the office and sit around and hang out there for a 
little while. 

Q Where did he bring the film to? 

A To the shop. Sometimes maybe he brought it to 
the office and it was picked up at the shop, but like I say 
it was never viewed or anything. 

Q Was he a very big client of yours? 

A No big client? No, he wasn't a big client. 

0 Small client? Good. 
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2 

A Client. 


3 

MR. KASSNER: Again, your Honor, I object. I 


4 

don't see any relevance to this. 


: 5 

THE COURT: I think we have enough of it. 


6 

Q Did you have a person by the name of Kenny who 


7 

would also purchase films for you? 


1 8 

MR. KASSNER: Objection, your Honor, on the grounds 


9 

that the purchasing of films 


10 

THE COURT: What is the purpose of all this? 


11 

MR. LEVITT: Your Honor, what I'm trying to do 


12 

is to establish the size of the purchasing activities of 


13 

these peep show films by East Coast for itself. 


14 

MR. KASSNER: What has this got to do -- 


15 

THE COURT: He says he bought most of his stuff 


16 

from Wolf. 


17 1 

A Kenny was in the army. 


18 

Q I'm asking if there was a person named Kenny who 


19 

also acted as a purchaser for East Coast? 


20 

A He was in the army then. Okay? 


21 

THE COURT: He says he was in the army in January 


22 

' 72. 


23 

MR. KASSNER: Your Honor, I still don't understand 


24 

the relevance of the questions. 


25 

THE COURT: He's trying to find out where he got 
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the stuff from, attack his credibility on whether it was 
only soft stuff. He says Wolf is one guy. He denies that 
the other fellows sold stuff to him, only brought it in to 
be treated. 

Q Now, the filns which were purchased on behalf of 
East Coast, they were at the office; is that correct? 

A The films that were purchased on behalf of East 
Coast, yes. Yes, that came up to the office. 

Q And then they'd be brought down? 

A Yes, then they were brough*- down to the shop, 
they were treated and distributed. Sold them too. 

Q At the time, January, 1972, were you an officer 
of East Coast? 

A Yes, I was. 

Q What office? 

A I was president. 

! 

Q Were you an owner of East Coast? 

I 

A I would say I was, yes. 

Q How much did you own? 

A I think 100 percent. 

Q Will you tell me one of the films, the name of 
one of the films which East Coast bought in the early part 
of 1972? 

A Let me try and remember. Maybe I can remember one. 
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No, I don't think so. The names change. There was so 
many ridiculous names and they changed. 

MR. LEVITT: Thank you, Mr. Hodas. No further 

questions. 

THE COURT: All right. You may step down. 
(Witness excused.) 

THE COURT: Ten o'clock tomorrow morning. 
(Adjourned to Tuesday, May 20, 1975 at 
ten o'clock a.m.) 


* * * 
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2 

UNITED STATES OF AMERICA 


3 

VS. 



75 Cr. 295 


4 

MARTIN J. HODAS and 



HERBERT J. LEVIN 


5 



6 



7 

May 20, 1975 


8 

THE COURT: I gather, though there was nothing 


9 

formal put on the record, that Mr. Hodas has no objection to 


10 : going forward since he asked to be excused from the pro- 


11 

ceedings for his own convenience? 


12 

MR. KASSNER: Yes, your Honor. 


13 

THEOPHILUS T. JONES, called as 


14 

a witness on behalf of the defendant, having first 


15 ! 

been duly sworn, testified as follows: 


16 

DIRECT EXAMINATION 


17 

BY MR. KASSNER: 


18 

Q Mr. Jones, with whom are you employed? 

. 

19 

A I am employed with the East Coast Cinematics, Inc. 


20 

Q Have you been continuously employed with East 


21 

Coast Cinematics, Inc. since January 27, 1972? 


22 

A Oh, yes, yes. 


23 

Q Were you employed by that corporation before that 


24 

date? 


25 

A Yes, I was. 
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Q Were you ever employed by any other corporation 
to which East Coast Cinematics became a successor? 

A Yes, it was East Coast Cinerama. The name was 
changed, the East Coast Cinerama. 

Q What has been your function with East Coast 
Cinerama and East Coast Cinematics? 

A I'm a maintenance mechanic, foreman of the shop. 

Q Are you acquainted with the premises at 210 West 

42nd Street? 

A Yes, I am. 

Q Would you describe the premises to the judge. 

A Well, it's on the ground floor, street floor, and 

it's a bookstore plus the machine area further in the back, 
another room further back. That's closed by a door. It's 
divided by a door. 

Q The premises of East Coast Cinematics, Inc. is 
what part of the premises that you just described? 

A The very last part. 

Q The last part? 

A Right. 

Q Is the bookstore in front open to the public? 

A It is. 

Q Is the peep show exhibition area behind the 

bookstore open to the public? 
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It is. 


Does that mean that people roam freely in that 


area? 


A Yes, they do. 

Q Members of the public? 

A Yes, they do. 

Q They scan books, they look at the peep show 
machines? 

A They do. 

Q Vhat separates the East Coast Cinematics, Inc. 

premises from this bookstore and peep show area that I have 
just described? 

A There is a partition and a door, locked door. 

Q You say a locked door. Is that door always 
locked? 

A Always locked. We wouldn't want the customers 

to r downstairs, you know. We're not usually downstairs. 

I mean upstairs. The only time we come upstairs if like we 
are using that coating machine. We come up to use the 

machine and then we're always downstairs repairing projectors 
and what-not. 



Q 

The repair shop is downstairs? 


24 

A 

In the basement. 

•c* 

I 

25 ! 




|l 

Q 

In the basement? 
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A In the basement. 

Q And most of the time the people in the East Coast 
Cinematics premises are downstairs, not upstairs; is that 
correct? 

A Usually downstairs. They're in and out making 
repairs other places, but they are downstairs in the shop. 

Q If that door were open, members of the public coul4 
walk in? 

A That’s the reason the door is there. 

Q And most of the time there is nobody upstairs in 
that premises? 

I 

A Exactly. 

Q So they could take whatever they warn and walk out, 
is that right? 

A Yes, yes. 

I 

Q That door that you have just described, are there 
any markings or have there been -- were there any markings 

I 

on the door on January 27, 1972? 

A There always was a marking on there since the 
partition on the door was put there. There was a marking on 
there. 

Q What did the marking say? 

A Originally it was"East Coast Cinerama, Inc., do 
not enter." And it's been changed. Herb, Mr. Levin 
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acquainted me with the change once and I made the change 
to"East Coast Cinematics, Inc., do not enter." 

Q When did you make this change — We will strike 
that question. 

On January 27, 1972 what was on that door? 

A East Coast Cinematics at the time. 

Q What else? 

A It was"East Coast Cinematics, Inc, do not enter." 
That was on there. 

Q Who put that on the door? 

A I did. 

Q What, if anything happened on January 27, 1972 
that was unusual? 

A Well, I will have to explain. I was out, I was 
out to lunch or whatever. I was out anyway. When I came 
back to the bookstore, the door, the front door of the book¬ 
store was closed; and I saw a lot of police officers milling 
around in the store; sc I heard from one of the fellows that 


there -- 


MR. LEVITT: Objection. 

THE COURT: Sustained. 

Q Don't tell what you heard. Just tell what you 
did or what you saw. 

A Well, I saw the policemen in there and the door 
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was closed. I couldn't get down to the shop. So I went 
out to a restaurant next door, couple of doors down and I make 
a call to the shop. 

Well, a strange voice answered, and T asked if 
Mr. Sainthill was there. I called him Hammy. And th^ told 
me yes, he was there. And he was under arrest. So I said, 
"Well, could I bring him some coffee?" 

He said, whoever it was said, "Yes, you can bring 
him some coffee and bring him a sandwich too, because he 
will be here for a little while." 

Well I did get the sandwich and the coffee and 

I went down. I knock at'the doer and I showed him the coffee 

in the paper bag and the sandwich and they let me in. 

■# 

I went on down and while going through that 
area, it was off the hinge, it really was off the hinge, 

I 

anyway I was. 

Q What door was off the hinge? 

A The door that's got the stencilling on it,"East 
Coast Cinematics." and I went down. The officer asked me 
who I was. I explained to him wro I was and he told me that 
I was under arrest. 

Q Did you observe anybody in the East Coast Cinematicjs 
premises at that time? 

A Oh, yes, they had several officers in there. There} 
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Q What were these officers doing? 

They were milling around, going upstairs and down¬ 
stairs, and while I couldn't very well move along with them, 
because as I say I was under arrest, I had to stay in the 
shop, and sometime that I wanted to go the bathroom, I had 
to be accompanied, and the bathroom is just outside the shop 


door, 


Q Where did they hold you, in the basement or on 


the first floor? 


Yes, in the basement, in the shop. 

Did you notice any police searching in the base¬ 


ment? 


A Well, they looked around in the shop; and a lot 
of the stuff there were, you know, they took, like my log¬ 
book that I keep logs in, jobs to be done, jobs finished, 
and my timebook, and -- 

Q They took those things? 

A Yes, they took it. 

Q Did there come a time when you were released by 
the police? 

A They took us to court, not to court, to the pre¬ 
cinct, I think it was the 14th Precinct. That was pretty 
close to eight if it wasn't after. 
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2 Q Then what happened? 

3 || A Well, we spent the night there, and we v/ent to 

4 || court. 

5 I THE COURT: That's enough on this. This is a 

6 suppression hearing on the evidence. 

7 I q Did there come a time when you came back to the 

8 place? 

9 ! a Yes, I came back there two, three days after, 

10 jj because the place was closed for about two or three da 1 ) s. 

11 i vie couldn't go to work. 

12 1 q Was the door still off the hinge, the door to 



Yes, it was there till I fixed it. 

You repaired the door yourself with your own 

Yes. 


18 II 

II 

19 

20 
21 
22 

23 

24 

25 


q what is Mr. Levin's function with respect to 
East Coast Cinematics, if you know? 

A He's my immediate supervisor. 

( 

Q Did he ever come to the workshop at 210 West 
42nd Street? 

A Oh, yes, he's there quite often, quite often. 

Q On January 27, in that time, around January 27 
1972, about how often would he come to the place? 
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2 

A Oh, he'd be there about three, four days a week. 


3 

Q Did Mr. Hodas ever come to the place? 


4 

A Yes, he comes down there two, three days a week. 


5 

Sometimes he comes and I am told by the other workers 


6 

that he was here, but I didn't see him because I was out. 


7 

Q Was Mr. Sainthill in the premises at all times 


8 

at 210 West 42nd Street. 


9 

A Not always, he works as a mechanic and we have 


10 

other jobs on the south side and he's in and out. 


11 

Q Were you in and out also? 


12 

A Yes. 


13 

Q Well, the film coating machine, was it only 


. 14 

East Coast Cinematics' film that was coated on that machine? 


15 

A No, no, we got other film from other places to 


16 

coat, and we just coat them. We don't have to look at them 


17 

or anything. We have a job to do and we do it. 


18 

Q You mean you didn't look at the film,you just 


19 

coated the film? 


20 

A Right. 


21 

Q And you worked for other companies, I mean you 


22 

did work for other companies as well as for East Coast 


23 

Cinematics own film; is that correct? 


24 

A Yes, we do, yes. 


25 

Q This was in January, 1972. 
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Now the boxes that were used to house the eight 
millimeter film, were the names on the boxes always repre¬ 
senting the names of the film in the boxes? 

A Not really. I have run into several mistakes. 

THE COURT: What difference does it make? 

A With the — 

Q You have looked up at eight millimeter film and 
you have held it up to the light, have you not? 

A Yes, sir. 

Q Is it possible, is it possible to see whether 
there are explicit sexual acts on that film or simulated 
sexual acts on that film by holding it up to the light? 

MR. LEVITT: Objection, your Honor. 

THE COURT: Why? 

MR. LEVITT: He's impeaching his own witness, 

Mr. Hodas, who has testified in this matter that it can be 
seen although with difficulty. 

' 

THE COURT: I will take the answer. Objection over¬ 
ruled . 

MR. KASSNER: I don't know how I am impeaching 
another witness. 

THE COURT: I said overruled. 

BY MR. KASSNER: 

Q Yes, Mr. Jones. 
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2 

Q Well, you would have to look really good there. 

3 

They are very small frames. The frame on an eight milli¬ 

4 

meter film is about three-sixteenths of an inch wide, and 

5 

about the same — well, square. And it's very small and 

- 

6 

you'd have to really look for it. 

. 

7 

Q Can you see a genital on those films? Can you 

8 

see a genital on an eight millimeter frame? Is it possible 

9 

to see a genital on an eight millimeter frame? 

10 

A Well, it is possible, but I have down the shop a 

11 

magnifying glass, and I run it through that because sometimes 1 

12 

you really can't see what's there. 

13 

Q Did you bring any eight millimeter film with you? 

14 

A I didn't bring any. 

15 : 

MR. KASSKER: If your Honor please, we have broughtj 

16 j 

to court today three eight millimeter films. I would like to 

17 

rut them in evidence because some are explicit and some are 

18 

simulated, and I respectfully submit that while this is 

19 

quite obvious on a motion picture projection, that it is 

20 

impossible to tell which is simulated and is exDlicit by 

21 l 

holding this up to the light. 

22 

: 

THE COURT: You need three of those to accomplish 

23 

it? 

24 

MR. KASSNER: Excuse me, your Honor. 

25 

I HE COURT: Do I have to look through three reels 1 

! 
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2 

3 

4 

5 | 

6 
7 
8 

9 

10 
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12 
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14 

15 
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19 
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21 
22 
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MR. KASSNER: Maybe I can give you two, one 
explicit and one simulated. 

MR. LEVITT: Your Honor, I would object to the 
introduction of these films at this time. The defendant has 
already had two witnesses who have testified that it is 
possible. It is being introduced according to defense 
counsel, for the concept that it is impossible to detect 
sexual films. It would be clear impeachment of his own 
witness' testimony. 

THE COURT: If he wants to put it in to clutter 
the record, he can. Both the government's witness and your 
witness said they could tell the difference. 

MR. KASSNER: If your Honor please, Mr. Hodas, 
went back and tried to test whether he could tell yesterday. 

THE COURT: I don't care where he went. I heard 
what he testified under oath here, and stop testifying; will 
you please? You have been doing it all day yesterday and 
you are trying it again today. 

Let's get on with the hearing. 

MR. KASSNER: Your Honor, I submit that it's 
your Honor's determination as to whether he can tell the 
difference. 

THE COURT: Not if your client and since the U.S. 
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Attorney both agree that it's possible to see it. What's 
the point of looking at it? 

MR. KASSNER: You're not going to look at it? 

THE COURT: Obviously not. Not when your client 
and the government assistant tell me it's possible. There is 
no issue for me to resolve, but if you want to put it in, 
put it in. 

MR. KASSNER: All right, I'd like to submit this 
in evidence as Defendants' C and D. 

THE COURT: What's the name of it so I can have 

a record? 

MR. KASSNER: There are no names on it. 

• THE CLERK: It just says "Courtship", your Honor. 
The other one does not say anything. 

THE COURT: All right. 

MR. KASSNER: The other one says R.Q. 10, there 
is a number on it. 

THE COURT: All right. 

(Defendants' Exhibits C and D marked for 
identification.) 

BY MR. KASSNER: 

Q I show you Exhibit C, the one labeled "Courtship". 
Is this the typical way that a pack of film is labeled and 
maintained? 
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2 

A Usually. Sometimes the pictures are on the inside. 


3 

Q Sometimes the pictures are on the inside as 


4 

opposed to the outside. 


5 

The name, is that about the size of the lettering 


6 

of the name on a box? 


7 

A Usually, yes. 


8 

MR. KASSNER: I have no futher questions. 


XXXX 9 

CROSS-EXAMINATION 


10 

BY MR. LEVITT: 

1 

11 

Q I show you Government Exhibit C again, sir, and 


12 

ask you if you know where those films came from that are 


13 

! present here today? 


14 

A No, sir, I don't, not really. 


15 

Q Did you ever see that box or a similar box to 


16 

that in your place of business at 210 West 42nd Street? 


17 

A Do you mean the same picture ar.d stuff? 


18 

Q Yes. Doesn't have to be that particular picture 


19 

but one that is like that, a copy, another copy. 


20 

A Oh, I guess so, yes. 


21 

Q Excuse me? 


22 

A I guess so. You mean this film? This film? 


23 

Q Yes, that box, not the box or the film per se, but 


24 

another copy of that, another picture, another copy of the 


25 

picture on the box. 
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2 

A 

Another copy of the picture of this box? I can't 


3 

remember 

it. This picture, we have so many come through 


4 

there, I 

can't 


5 

0 

Q 

Similar? Do you find those similar to that, 


6 

in your place? 


7 

A 

I m trying to understand if you mean this same 


8 

j picture. 



9 

Q 

I,et' s start off with that same picture, yes. 


10 

A 

It's been quite a long time. I can't remember 


11 

if I have 

seen this before. 


12 

Q 

It's been quite a long time since when? 


13 

A 

Since January, whenever. 


14 

1 Q 

I'm talking aobut have you ever seen boxes like 


15 

that, that picture in your place at any time? 


16 

A 

Oh, yes, I have seen boxes like this. I wouldn't 


17 

answer to 

the picture because I don't know if this — 


18 


THE COURT: You have seen similar pictures? 


19 

11 

A 

Similar pictures, similar boxes. 


20 


THE COURT: And nude men and women in similar 


21 

positions 

5 


22 

A 

Yes, I have. 


23 


THE COURT: All right. 


24 

Q 

Mr. Jones, you have testified, have you not, 


25 

that originally the sign on that locked door, as you out it. 
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2 

was entitled, "Do not enter, East Coast Cinerama, Inc."? 


3 

A Well -- 


4 

Q And that there came some point in time where you 


5 

were informed by somebody that the name had been changed. 


6 

and so you changed the sign to East Coast Cinematics, Inc.; 


7 

is that correct? 


8 

A Yes, sir. 


9 

Q And you were employed by East Coast Cinematics, 


10 

are you not? 


11 

A I am. 


12 

Q And before it was known as East Coast Cinematics, 


13 

you were employed by East Coast Cinerama, right? 


14 

A Yes. 


15 

Q And did you get a salary from East Coast Cinerama? 


16 

A Yes. 


17 

Q What that in cash or in check? 


18 

THE COURT: What has that got to do with it? 


19 

MR. LEVITT: Your Honor, the prior name is not East 


20 

Coast Cinerama, Inc. 


21 

THE COURT: What difference does it make? 


22 

BY MR. LEVITT: 


23 

Q You described the layout of 210 West 42nd Street. 


24 

Can you just again tell me where the bathroom was in terms 

| 

25 

of behind the locked partition or in front in the bookstore 



lr 
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2 

area? 

1 

4 * 

3 

A There is no bathroom in the bookstore. 


4 

Q So it's behind the locked door? 


5 

A It's behind the locked door, down in the basement. 


6 

Q The machines are stored in the b-asement; is that 


7 

correct? 


8 

A Yes. 


9 

Not all. They have a couple of them upstairs by 


1° 

the treatment machine. 


n ! 

Q But most of them? 


12 

A Yes, downstairs in the basement. 

1 


13 | 

Q In the basement? 


14 

A Yes. 

' 

15 | 

Q When you take the machines out, you or somebody 


16 

else to locate them somewhere, do you leave the door open? 


17 

A Sometimes. 


18 

Q Sometimes you do. 


19 

A Sometimes. 


20 1 

1 1 

Q Thank you. 


21 

Now you stated that after the date on which the 


22 

police were in 210 West 42nd Street, that's on January 27, 


23 

1972, approximately two or three days later you finally 


24 

came back; is that correct? 


25 

A Right. 
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2 

Q And you did not do so before then because you 


3 ; 

couldn't get in? 


4 

A Right. 


5 

Q How do you know if you didn't come back? 


6 

A I couldn't get in. I came to New York. I live 


’ 

in Brooklyn. I came to New York. 


1 8 

Q How do you know you couldn't get into 210 West 


9 

: 

42nd Street during the intervening period from the date that 


10 

the police were m the place to two or three days later 

11 

when you finally came back, if you had not during thar period 

12 

of time come and checked it out? 

l 

13 

A I did come to New York City from Brooklyn v;here I 


14 

lived, and went to the store door several times during those 


15 

days; and I could not get in there. 


16 

Q In other words, you testified, your testimony 


17 

before that you didn't come back until two or three days 


18 

later was not accurate; is that correct? 


19 

A What I meant-- 


20 

MR. KASSSNER: Objection, your Honor, that's not 


i 21 

what he said before. He said he couldn't get in. 


22 

THE COURT: I gather that he came down prior to 


23 

being able to get in and couldn't get in. 


24 

BY MR. LEVITT: 


25 

Q What is your position with the company, East Coast 
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A 

Mechanic, maintenance mechanic, foreman. 

3 


Q 

Shop foreman? I 

4 


A 

Shop foreman. 

5 


Q 

Is that correct? 

6 


A 

Yes, sir. 

7 


Q 

And as shop foreman, you are in charge of that 

8 


shop; if 

that correct? 

9 


A 

I supervise the men's work and stuff like that. 

10 


yes. 


11 


Q 

Does East Coast have another office? 

12 


A 

113 West 42nd Street. That's the office. 

13 






Q 

That was the office in January of 1972? 

14 


A 

Yes, sir. 

15 

1 

Q 

Does Mr. Levin have a desk at 113 West 42nd 

16 




17 


Street? 

A 

Yes, sir. 

18 


Q 

Does he have office space at 210 West 42nd Street? 

19 


A 

No, he does not. 

20 


Q 

As shop foreman you also supervise the installation 

21 


of films 

into the machines, the peep show machines? 

22 


A 

Yes, I do. 

23 


Q 

Where do you get the films that you put into 

24 



i 



those machines? 

25 


A 

How's that, sir? 
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2 

Q 

¥ 

Vlhere do you get the films you put into the 

• 

' 

3 

machines? 



4 I 

A 

Oh, I get them from the office. 

! 

5 

Q 

From the office? 


r 

6 ! 

A 

They are sent down or sometimes we pick them up. 

i 

7 

Q 

But always from the office? 

* 

> 

8 

A 

Yes* 

1 

9 i' 

Q 

And when they are sent down, who brings them down 


10 

when you say they are sent down? i 


11 j 


MR. KASSNER: Objection, your Honor, I don’t 


|l 

l 9 

1 

understand 

the relevance of this question. 


13 


THE COURT: Overruled. 


14 | 

A 

Well, sometimes they call from the office, and I 


| 

15 | 

will send 

a man, whoever is available at the time. Sometimes 


16 

I pick them up myself. And we bring them and we treat 


17 them whenever we get the time. It doesn't have to be the 

1 


18 

very day. 



19 

Q 

In other words, let me just make sure I under- 


20 

i stand: 



21 

, 

i 

Are you stating that the only way that the films 


22 

get from the office to 210 West 42nd Street is either you or 


23 

one of the mechanics who you supervise go up to the office 


24 

| and bring 

them down? Is that correct? 


25 

A 

i' 

Yes, I'd say that's correct. 
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2 

Q Now, you stated that you get films from places 

i 


3 

other than East Coast's films; is that correct? 


4 

| 

A That's correct. 


5 | 

Q Where do you get them from? 


6 

A Well, the people that send them down, usually 


7 

they are packed in a paper bag or whatever they come with. 


8 

the number of this place or the address or whatever, and 

i i 

9 

they will call, we'll open the door, and we'll pick it up, 


10 

and we'll take care of it, you know, coat it. 


11 

| 

Q I'm sorry, I don't understand. 


12 

They'll call? 


13 | 

A They call from upstairs. Nov;, they can't come 


14 

down to the shop with the film. Someone have to call me down' 

- 

15 

stairs, because the door is closed. 


16 

1 

Q I believe you have just testified, sir, that the 


17 i 

only way you get films into the shop at 210 West 42nd Street 


18 

is from your office. 


19 

THE COURT: No, that isn't your question. You're 


20 

now asking him about films from other people sent to be coatei 

il. 

21 ! 

MR. LEVITT: I was under the impression, your 


22 

Honor, that two questions ago I asked: Do you get films from 


23 | 

any other place other than the office. 


24 

THE COURT: You have asked him: Does he have any 


25 

other people. He said yes, other people send them to him to 


1 
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2 

be coated. 


3 

MR. KASSNER: Your Honor, he was testifying as to 


4 

the films that they put on there own machines. 


5 i 

THE COURT: I gather that to be the question, and 


i 

6 ' 

the answer was directed to that question, as I interpret it. 


7 ! 

BY MR. LEVITT: 


8 

1 

q You are stating you do get films from places 


9 

other than the office; is that correct? 


10 

THE COURT: Let's distinguish on the record. '-.'hen 


11 

you speak about film, do you mean film from other displayers 


12 

who want to have their film coated, from film that his 


13 

employer wants to use in his own peep show machines. 


14 

MR. LEVITT: I'm talking about films from any 


15 

source, your Honor. Is there any source that comes-- 


16 

THE COURT: That's too general a question. 


17 

q You obtain films from other parties other than 

1 


18 

| 

East Coast? 


19 

A Yes, I did. 


20 

q And those films are you stating are brought to yoi 

| 

21 

or to the outside of a locked door? 


22 

A Yes. 


23 

q By the persons who bring them; is that correct.-’ 


24 

A Yes, sir. 

1 

25 

q Did you testify before a grand jury in New icrk 



l 
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2 I; State in March of 1972? 

I 

3 A Yes, I don't know what month it was. 

4 Q Excuse me? 

5 I A I didn't know what month. 


Q Excuse me — 

THE COURT: He didn't know what month it was, 
but he did testify. 

Q But you did testify, and at that time before that 
grand jury did you tell the truth? 

A Yes, I did. 

Q Mr. Jones, let me show you page 69 of what pur- 


13 li 

14 

15 

16 

17 

18 

I 

19 

20 
21 




ports to be a transcript starting with the question, "Did 
you ever--" and running through the answer, "Never, no." 
Please read that to yourself. 

A Yes. 

Q Have you read that to yourself? 

A Yes. 

Q Mr. Jones, in view of what you have just read, 

was that question which you just read and that answer which 

you just read, was this a question which was put to you? 

A I don't know if it was put to me in the way you 
just put that question, sir. 

Q The question as it is here -- 

THE COURT: Read it for the record. 
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2 j MR. LEVITT: For the record. Your Honor. 

3 Ij "Q Did you ever get any other films to put on machines 

4 |! other then films that came from the office at 133 West 42nd 

5 |j street, Hew York County? 

6 J "A Never, no.” 

I 

7 MR. KASSNER: That does not contradict what he 

8 said, your Honor. It's not to put on machines, your HOnor. 

9 l| It's to coat. He's testifying about coating processing and 

* 

10 j| he's talking about putting films on peep show machines. 



THE COURT: I think that's true. 

BY MR. LEVITT: 

Q Mr. Jones, can you name one other party from whom 
you obtained films other than East Coast? 

THE COURT: For what purpose? 

MR. LEVITT: For the purpose of shellacking or 
putting on machines or in any way processing that film at 

I 

210 West 42nd -- 

THE COURT: Obviously you're all balled up. 

If you're speaking about shellacking or processing, 
that's one operation. If you're talking about receiving 
them to put in his machines at 210 or other locations, 
that's another operation. Keep them clear. Because all 
you do is confuse the witness; and the Court. 

Li Can you name one party from whom you obtained films^ 

I 
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2 

for the 

purpose of shellacking those films at 210 West 42nd 


3 ! 

Street? 



4 

A 

Yes, I can name one party. 


5 

Q 

Name him. 


6 

A 

We call him Sonny. I don't -- 


7 i 

Q 

I can't hear you. 


8 

A 

Vie call him Sonny. I don't know his exact name. 


9 ! 

I think 

his surname is Scotti anyway. 


10 

Q 

Scotti? 


11 

A 

Yes. 


12 

Q 

Alfred Scotti? 


13 

A 

I don't know his first name, sir. 


14 

Q 

The Scotti who occupies the premises of the book- 


15 

store in the front of 210 West 42nd Street? 


16 

A 

Yes, sir. 


17 

Q 

Did you say that there was a machine area -- 


18 


THE COURT: Wait a second. Ask him if there is 


19 

anybody 

else. 


20 

Q 

Anyone else that you can name who brought films 


21 

to you? 



22 


There used to be but several of the places have 


23 

24 

been closed or they don't send it out there anymore. 

THE COURT: We ' re talking about 1972. 


25 

A 

Oh, 1972, well, some place, 1 can remember one 
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I 

Q Were there peep show machines immediately before 
the locked door in the front of the store? 

A Yes, there were. 

Q Whose machines were they? 

A Are you speaking of that time and date? 

THE COURT: Yes. 

Q January, 1972. 

A Yes, they were — at the time I think they wore 

East Coast Cinematics'. 

Q And people could walk in. These were operating 

machines, right? 

^ ies, sir, coin-operated machines. 

Q How many were there? 

M 20, 25, somewhere around there. 

0 By com operating, you mean you put a coin into 

the machine, some coin and it plays for a period of time; 
is that right? 

A Yes, sir. 

Q And when the coin box becomes full on the machine, 

did you open it up and collect it? 

A No, I had nothing to do with the coin part of it. 


I would — 


That's okay. 

Do you know who did? 


SOUTHERN DISTRICT COURI REPORTERS US COl'R THOUM 

t Ol I \ \ \ R ( >,l U' , . », v 



272a 


I 

> 


:xxx 




[ 

l 


3 

4 

5 

6 

7 

8 
9 
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2 


A Sometim®Mr. Levin, yes. 

Q Mr. Levin? 

A Sometimes Mr. Levin. 


Q He would come down to the store to empty the coin 

boxes in the front of the machine; is that right? 

A Yes, sir. 

MR. LEVITT: I have no further questions, your 

Honor. 


10 


11 I 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: All right. Next witness. 
HERBERT LEVIN, called as a witness on his 

own behalf, having first been duly sworn, testified 
as follows: 


MR. KASSNER: If your Honor please, we brought a 
projector with us so that you could view these films on a 
projector and see them and view them up against the light 
and see them and det'- line whether you could tell without 
the projection equipment whether ' ->y were simulated or 
explicit sex. 

THE COURT: I told you on the record there is no 

issue. 


MR. KASSNER: All right then, I will send the 
projector back. 

THE COURT: Certainly. I have no interest in seein 
the pictures. 
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2 

DIRECT EXAMINATION 

1 

3 

BY MR. KASSNER: 

4 

Q 

Mr. Levin, by whom,are you employed? 

5 

A 

East Coast Cinematics. 

6 

Q 

In what capacity? 

7 

A 

As a manager. 

8 

Q 

By whom were you employed at January 27, 1972? 

i 

9 

A 

East Coast Cinematics. 

10 

Q 

What did you do for East Coast Cinematics in 

11 

Jan aary Z7 , 

1972? 

12 


What were yoir functions? 

13 

A 

Day-to-day functions? 

1 

14 

0 

Yes. 

15 

A 

I would make collections, oversee the work in the 

16 

shop, plan 

film changes, and just generally take care of 

17 

things. 


18 

Q 

When you first went to work for Mr. Hodas or one 

19 

j of his corporations, did you go to work as a mechanic, 

20 

. 

essentially? 

21 


MR. LEVITT: Objection. 

22 


'IHI. COURT: Ask him, you know, no leading guest ions i 

» i 

Q 

What services did you perform? 

24 

A 

I originally started as a mochamic. 

25 

Q 

In January of 1972, approximately how many times 
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2 a week would you visit the workshop of East Coast Cinematics 

3 at 210 West 42nd Street? 

4 j A I was in the store daily, and I was down in the 

5 | shop at least three or four times during the week. 

6 I Q Was it your function to make sure that the work 

7 j got out in that shop? 

8 I A I would oversee and make sure that the work was 

9 j| accomplished; yes. 


10 

Q 

Did you have an office at that time at 113 

West 

n j! 
1 

42nd Street? 


12 

: 

A 

We did. 


13 

Q 

Did you have a desk in that office? 


14 

A 

Yes, sir. 


15 

Q 

Did Mr. Hodas have a desk in that office? 


16 

A 

Yes. 


17 

Q 

Were -- was your desk separated from Mr. Hodas' 

18 j 

desk by 

an entirely closed area? 


19 | 

A 

No, there was an opening in the wall. 


j 

20 


THE COURT: Wait, wait. Are we in the same 

room 

21 

with him or in a separate room? 


22 


THE WITNESS: It v/as a separate room, your 

Honor. 

23 

BY MR. 

KASSNER: 


24 

Q 

Was there any door between you and Mr. Hodas? 

25 

A 

There was a doorway, yes. 
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* 

2 

Q 

But there was no door? 


3 


I don't remember whether there was a door or not. 


4 

|| Q 

In your desk at that premises, did you keep 


5 

papers? 



6 

A 

Yes. 


7 

Q 

The papers which were seized from Fast Coast 


8 

jl 

|| Cinematics 

between January 27 and February 2, 1972, were 


9 

ij they seized from around your desk? 


10 

D 

MR. LEVITT: I'm going to object, your Honor. It 


11 

seems to be a very broad question. 


12 


THE COURT: Please, I assume he has read the 


13 

inventory 

as to what was seized. 


14 

Q 

I show you the inventory in the search of 111 


15 j West 4 2nd 

Street. 


16 j 

A 

Yes. 


17 i 

Q 

All that stuff was taken from your desk? 


18 

A 

No, it was all taken from the office. 


19 I' 

Q 

It was all taken from the office. 


20 

l| 


Can you recognize any stuff that was taken from 


21 

your desk? 



22 

A 

It's hard for me to say right now. I mean, r 


" 

usually had several checkbooks on my desk and different 


24 

record books in my desk. I don't know -- I can't distinquish 


25 

from this 

list where the items were taken from. 
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3 ! 

4 

5 i 

6 

7 !: 

'i 

ii 

8 

9 

10 


11 


12 


13 


14 


15 


16 

17 

18 


19 


20 

21 

22 

23 

24 

25 


THE COURT: I don't think there is any dispute thati 
some of the material taken came from his desk. Is that what 
you are trying to prove? 

BY M*. KASSNER: 

Q If there is any dispute, a substantial portion 

of tnis material was in your desk, was it not? 

A It's hard f r me to say right now. 

THE COURT: He says he can't tell. 

A Not from that list. 

THE COURT: But there is no dispute that some of 

it was. 


MR. KASSNER: Okay, your Honor. 

THE COURT: Is there, Mr. Levitt? Mr. Levitt? 

MR. LEVITT: Yes, your Honor. 

THE COURT: Is there any dispute that some of the 
materials taken from 113 came from the desk of Mr. Levin? 

MR. LEVITT: The government assumes so, your Honor. 
We do not know. There was no inventory made by the police. 

THE COURT: All right. I assume so too. 

MR. KASSNER: Thank you, your Honor. Will the 
same assumption be made about Mr. Hodas' desk? 

THE COURT: Certainly. 

MR. KASSNER: Thank you, your Honor. 

BY MR, KASSNER: 


I 

i 


i 

! 
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2 

Q 

Was part of your job taking care of some of the 


3 

books and 

records of the corporation? 


4 

A 

Yes. 


5 

Q 

Was part of Mr. Ilodas 1 job taking care of some 


6 

j of the books and records of the corporation? 


7 

A 

Yes. 


8 


MR. LEVITT: I'm going to object, your Honor. 


9 


It's beyond the scope of the issued before the 


,0 

suppression 

hearing. 


. 

11 


THE COURT: Overruled. Go ahead. 


12 

i Q 

When did you first find out that there had been 


13 

a seizure 

of these records, books and records of the 


14 

1 corporation? 


15 

A 

If I'm not mistaken, I believe the 27th was a 


16 

Friday, and we had left the office already, and by the time 


17 

I had gott 

en home there had been a phone call that someone 


18 

had broken 

into the office or — no, r.o, that the 210 store 


19 

i was raided 

, and there was several arrests, and later on that 


20 

evening I 

got word that the office was broker, into. 


21 

Q 

When is the next time you came to the office? 


22 

A 

Well, I was arrested myself the next: morning, on 


23 

a Saturday 

morning. 


2-1 

Q 

You were arrested? 


25 

A 

Yes, I voluntarily turned myself in with Mr. Ilodas. 




SOUTHKRN OISTKICT COURT RTPORT tRS. US COURTHOIIM 

FOl r Y V >I*AK| *Ji W -» \ V 



x - i ' \ 
1-1 





I 

I 



* ) 

- ■ . 1 . 



278a 


1 

rribl k 

Levin - Direct 256 


2 

Q 

Did you get out of jail that day? 


3 

A 

Late that Saturday night; close to midnight. 


4 

Q 

Then what did you do? Did you go near the office? 


5 

When did you cjo near the office next? 


f. 

6 i 

A 

I don't think I went back to the office until at 


7 

T 

least Monday or Tuesday. The office; was occupied by police 


8 

at that 

time. 


9 

Q 

How did you know that? 


10 


I was told by someone who had gone up there. 


11 

THE COURT: Strike it. 

12 

Q 

The next time you went to the office, were there 


,3 

police 

there? 

14 

A 

I don't recall. 

15 

Q 

Have you attempted to view eight millimeter film 

16 

up against a light and determined whether -ou can tell whether 

* 

17 

1 

it's simulated -- 


18 


THE COURT: Forget it. Forget it. Hodas says you 

19 

can do 

it. I'll take Hodas' story. There is no issue there. 

20 

Your client Iiodas says it can be done, the assistant V. P. 

21 

| attorne 

y says it can be done. Are you going to have him 

22 

tell me 

it can't be done? 


23 


MR. KASSMER: If your Honor please, if the assistant 


24 

U.S. attorney and my client told you that the sun sets at 


25 

4 o'clock in the morning -- 
l 
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2 

THE COURT: You want to waste the tine, put it in. 

3 

MR. KASSNER: I think your Honor can deternine 

4 

! it for himself. 

5 

THE COURT: I don't have to. There is no issue. 

6 

MR. KASSNER: Yes, your Honor. 

7 

IHE COURT: Issues are created by testimony. 

8 

MR. KASSNER: Well, I don't think Mr. Hodas' 

9 

testimony is that clear that it can be done — 

10 

IHE COURT: It was clear, you put it to him clearly, 

11 

and he answered it clearly; and his whole performance up 

12 

here was clear. If we didn't restrain him, he'd be talking 

13 

( all night. 

14 

MR. KASSNER: That's true. 

15 

THE COURT: All right. 

16 

j 

MR. KASSNER: That's true. 

17 

THE COURT: Let’s go on. 

18 

i 

He knew what your question was and he knew what 

19 i 

i you were looking for and he gave you the answer. 

20 

NR. KASSNER: But I don't think his answer was 

21 

1 

that clear as your Honor says. 

22 

1111. COURT: It's clear that he says it was possible, | 

23 

and if it was possible, there is no issue. 

24 

BY MR. KASSNER: 

25 j 

Q Mr. Levin, at January 27, 1972, were all of the 
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films in the East Coast Cinematics workshop owned by East 
Coast Cinematics? 

A There were probably films that belonged to us, and 

there were probably films that we treated for other people. 

MR. LEVITT: Objection. 

THE COURT: Overruled. 

Q Did you ever hear of a film called "Superman"? 

A Yes. 

Q Did that film on January 27, 1972 belong to East 

Coast Cinematics? 

A I don't know. 

Q As to the work with the -- they started calling 

it the shellacking machine, so I will call it the shellacking 
machine -- as to the work of the shellacking machine, did 
you frequently shellac other people's eight millimeter film 
for them? 


A Yes, we did. 

Q Would Mr. Jones necessarily know who these people 


were? 


A Not necessarily, no. 

Q Do you know some of the people? 

A Yes. 

Q Would you tell the Court some of the names of the 

people for whom you shellacked films at that time? 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Charles Cine Equipment Company. 

Q Anybody else? 

|| 

A Couple of the bookstores, at that time I believe 

j| it was Model Distributors. 

I 

Lore virtually all of the local peep show operators 

|| in the Timcs S * uare Area w ho had the ir own peep show machines 
I dependent upon ycu for the coating process? 

MR. LEVITT: Objection. 

THE COURT: Sustained. 

Are you telling me that only Charles Cine and a 
'couple of bookstores were the only people in the Times Square 
I area who owned their own machines? Are you telling me that 

Hodas owned all the machines in the Times Square area except 
one or two? 


MR. KASSNER: That is the position of the Police 


Department. 




THE COURT: I'm asking your position because that’s 
what you're trying to tell me here. 

MR. KASSNER: That's what I'm trying to tell your 

Honor? 

You asked me not to testify. Now 1 don't know 


ijwhat you want. 

THE COURT: Obviously in your questioning, you know 
what I'm talking about. Now your client said he did it for 
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2 

everybody in the area. So far we have dragged out of two 


3 

witnesses Charles Cine and a couple of bookstores like 


4 

Model Distributors. And I'm asking, is that the whole 


| 5 

area? 


6 j 

Jones knows that Sonny upstairs, the bookstore 


7 

where you had your own machines, lad them done; and the other 


1 8 

one was 1605, Hodas' place, not somebody outside. 


9 

BY MR. KASSNER: 


10 ! 

0 Mr. Levin, in places where you had machines, did 

1 

ii 

you frequently lease out these machines to bookstore owners? 


12 

A Sometimes we did, yes. 


13 

Q They put in their own film? 


14 

A Yes, they did. 


15 1 

Q And consequently they processed the film -- they 


16 

had it shellacked at your place even thought it was there 


17 

own film? 


18 

A Usually, yes. 

1 

I 

19 

THE COURT: Who were they? 


20 

THE WITNESS: Model Distributors and 1605. 


21 

THE COURT: You have given me that and Charles 


22 

Cine, and 1605, Jones says, was your place. Now who else 


23 

have you got? I get the same three all the time. 


24 

THE WITNESS: At 1605 we had leased the equipment 


25 

to the store. That was Model Distributors. 
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2 1 


THE COURT: Who else? 

j 

3 


THE WITNESS: We did some work for people in 

4 

Philadelphia. 

5 


THE COURT: Philadelphia? That's not Times 

6 

Square . 

Who else? 

7 


Next question, Mr. Kassner. 

8 

Q 

So there were a number of films on the premises 

9 i 

that did 

not belong to East Coast Cinematics, Inc. at any 

1ft 

given time during the January 27, 1972 period; is that corrects 

11 

A 

Yes. 

12 ; 

Q 

When you got back to your offices at 113 West 

13 

; ‘12nd Street, did you find any of your records? 

14 

M 

A 

None of the major records of the corporations. 

15 

| The account books and ledgers and checkbooks and corporate 

16 | 

records, 

they were all gone. 

17 

Q 

Was it possible to operate a business at. that time? 

18 

A 

No, they had also taken tax records too that 

19 

were supposed to have been sent out that week. 

20 

Q 

Did you have any of the records that were required 

21 

to run a 

business? 

22 

a. 

No, not at that time. 

23 

Q 

They were all gone? 

24 

A 

Right. 

25 

Q 

How long did it take before you got them back? 
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THE COURT: What has that got to do with the 
motion here? 

MR. KASSNER: Well, if your Honor please, it is 
our position that there was a massive seizure which invoked 
a Near versus Minnesota situation, was a violation of the 
first amendment; it was an unreasonable search and seizure, 
as suppressive matter under the doctrine of Roaden against 
Kentucky. 

That is our position. I think that perhaps I 
did not do justice to it in my friefs and I will make an 
application to your Honor as soon as the testimony is over, 
because I think justice has to be done to it in view of what 
has transpired in this. 

THE COURT: You have had this case for a long 
time. There will be no more briefs. T have a main brief 
from you, 1 have a supplemental brief from you. There will 
be no more briefs. This case will be disposed of within the 
next week. 

MR. KASSNER: Your Honor, can we then have oral 
argument on the law? 

THE COURT: No, I can read the law. 1 have two 
briefs from you. How many more briefs do you have to give 
me? 

finish with the witness. This case was supposed 
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2 || to be f ini shed in an hour—and—a—hal f yesterday, I Lave an 

3 awful lot of things to do upstairs that are more important 


4 than this. 


MR. KASSNER: Your Honor, just what is more im¬ 


portant than the freedom of two individuals, I don't know. 

THE COURT: The freedom is that a .lawyer should 
know that you should not take more than a day-and-a-half on 
a suppression hearing who has submitted one brief to me, 
then his supplemental brief, and now wants another brief to 


come in. 


MR. KASSNER: Your Honor, the only reason I have 
done this is because of the manner in which this hearing has 
transpired, what has come out in this hearing, and what has 
become apparent as a result of this hearing. 

THE COURT: You knew everything that came out of 
this hearing before you started it. 

MR. KASSNER: No, your Honor, I didn't know. 

THE COURT: You should have. 

MR. KASSNER: Okay. 

BY MR. KASSNER: 

Q As to the door between the bookstore and the East 

Coast Cinematics, Inc. premises at 210 West 42nd Street, 
did you ever find that door unlocked? 

A 1 never found it unlocked, no. 
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2 

Q 

Did you give any instructions to the employees on 


3 

the premises with regard to that door? 


4 

A 

That door was always supposed to be locked. 


5 

i 

Q 

Where was most of the work of the employees of 


6 

East Coast Cinematics in that premises conducted? 


7 

A 

The majority of the work was done in the basement. 


l 8 

Q 

Were there frequent times when employees were in 


9 

the basement and no employees were on the first floor of 


10 

those premises? 


11 

A 

Yes. There were times. 


12 

Q 

Could the public have walked right in through the 


13 

bookstore 

and peep show area into your workshop if that door 


14 

had not been locked at all times? 


15 

A 

They could have walked in if it was not locked. 


16 

Q 

And most of the time there was nobody upstairs 


17 

1 

in the workshop area so they could have taken whatever they 

18 

desired; 

is that correct? 


19 

0 

Yes. 


20 

Q 

On that door, was there imprinted any information, 

' 

21 

the door 

between the bookshop area and the workshop? 


22 

A 

The name of the company was printed on the door 


23 

and also 

"Do not enter." 


24 

Q 

Was this printed on the door at all times since 

25 

you have 

bad that workshop? 
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A Yes, sir. 

MR. KASSNER: I have no further questions. 

THE COURT: Mr. Levitt, 
i CROSS-EXAMINATION 
I BY MR. LEVITT: 

0 The corporate offices of East Coast were located 

at 113 East 42nd Street on January 27, is that correct? 

A That's correct, sir. 

l 

0 How long had they been located on that premises? 

A A very short time. We had just recently moved. 

Q How short? 

A Within the month. 

Q Shorter than a month? 

A Within that month, we moved in. 

Q Could you be more specific in you time period? 

A No, sir. 

i 

Q I show you Government Exhibit 7 for identification, 

j and ask you to examine it, read it to yourself, and please 

state whether, based upon that, your recollection is refreshed.! 
A Refreshed as far as what? 

Q As to the time that you moved into 113 West 42nd 

Street. 

i 

A It's just a letter with a date on it. That's when 

| the letter was typed. 
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Who is that letter addressed to? 


266 


A U.S. Post Office. 

Q Is it a change of address letter? 

A Yes. 

Q For East Coast? 

THE COURT: Does ♦hat date refresh your recollectioh 
as to when you could have moved into 113? 

THE WITNESS: No, it does not. 

THE COURT: It does not refresh his recollection. 

BY MR. LEVITT: 

0 In January of 1972, am I correct that you stated 

your 1 unctions for East Coast wore to make collections from 
the coin boxes and to oversee the shop operation? 

A Yes, sir. 

Q In January of 1972, approximately how many 

machines did East Coast have, that is, peep show machines, 
operating in the New York area? 

A The figure varied. I'd say in the area of 150 to 

200 machines. 


How many were in the front portion of 210 West 


42nd Street? 


At that time, I don't recall. 

How many places did East Coast have its machines 


placed at 
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A The figure varied quite frequently. 

Q At that time? 

A I don't know. I couldn't give you an exact 

answer. 

THE COURT: Can you give an approximation? 

THE WITNESS: Could be 20 to 30 locations. 

BY MR. LEVITT: 

Q How often were those machines emptied? 

MR. KASSNER: Objection, your Honor. I don't under¬ 
stand the relevance of these question on a motion to s 'press. 

THE COURT: Sustained. 

Q How much of your time was taken up in your duty 

in collecting from coin boxes versus overseeing the shop' 
operation? 

A It was a couple of hours a day. 

Q What was? 

A The collecting. 

0 How much time was devoted each day to your duties 

in the office of East Coast and 113 West 42nd Street? 

A Several hours a day. 

Q Several hours a day. You worked the normal working 

day, nine to five? 

A No, sir. 

0 Longer, shorter? 
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2 

A 

Longer, usually. 

3 

0 

Longer usually, and what time of day would you 

4 

normally 

come to the premises at 210 West 42nd Street? 

| 

5 

! A 

Normally I would be there quite early in the 

6 

morning, 

about 7 o'clock or so. 

' 7 

! . Q 

Any employees there when you arrived? 

i 

8 

A 

J 

Any of my employees? No. 

9 

Q 

Who in fact leases 210 West 42nd Street? 

10 

A 

Who leases? 

11 

Q 

Who leased it in January of 1972? 

12 | 


THE COURT: You mean the entire premises? 

13 


MR. LEVITT: Yes, your Honor. 

14 


THE COURT: From the owner of the building? 

15 


MR. LEVITT: Yes, your Honor. 

16 

i 


THE COURT: Do you know who? 

17 ! 


i HI. W1INLS5: At that time it was Island Amusement. 

18 


THE COURT: Was that one of llodas 1 corporations? 

19 


THE WITNESS: Yes, sir. 

20 

DY MR. LEVITT: 

21 

Q 

It was not East Coast? 

22 

A 

No, sir. 

23 

Q 

Who was the person who would purchase the films 

24 

on behalf 

of East Coast? 

25 


•MR. KASSNER: Objection# your Honor. 

i i 
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2 

THE COURT: Sustained. 

3 

Q Did East Coast, in fact, purchase its own films? 

4 

MR. KASSNER: Objection, your Honor. 

5 

THE COURT: Sustained. 

6 

BY MR. LEVITT: 

7 

Q Now, with regard to your testimony that you do some' 

8 

processing of film for some people in Philadelphia, whose 

9 

machines are those in Philadelphia that you do the processing 

.0 

for? 

11 

MR. KASSNER: Objection, your Honor. 

12 

THE COURT: Overruled. 

13 

A At that time? 

14 

Q At that time. 

15 

j 

Q We processed film for people that had some of 

16 

j their own equipment and we had some equipment in Philadelphia 


17 

also. 

18 

0 Ycur machines, that's East Coast machines, is that 

19 

what you are saying? 

20 

A Yes. 

21 

0 The film that you do the processing for that's not 

22 

East Coast's film do you know how ^hat film arrives at 

23 

210 West 42nd Street? 

24 

A During what time is this you're talking about? 

25 

A January of '72. 
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2 

rilL COURT: You mean the film that comes there 

3 

for the purpose of being processed? 

4 

MR. LEVITT: Yes, your Honor. 

5 

A It's sometimes delivered. People drop it off; 

6 

and they pick it up. 

7 

Q Did you testify before a grand jury in New York 

8 

j State in March of 1972? 

9 

A Yes. 

10 

Q And was this question asked of you and did you give 

11 

this answer" 

12 

j ^ ■ Levin, the films that are actually shown at 

13 

. the peep shows, am I correct they only come from the office 

14 

at over at 133 West 42nd Street? There is no o*her way 

15 

that the people that operate the shop get the film? 

i6 ; 

"A We send the film down to the shop." 

17 : 

MR. KASSNER: That's complete irrelvant to the 

18 1 

question. 

19 ! 

THE COURT: I don't think that's inconsistent 

20 

unless you show me they are talking about all their film. 

21 

MR. KASSNER: He's talking about -- 

22 

1 

1HL COURT: I'm sustained your objection. What 

23 

do you want to keep talking for? 

24 

BY MR. LEVITT: 

25 

Q What was the function of Mr. Jones in January of 

| 

1 
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1972 for East Coast? 

A He was the shop foreman. 

Q As foreman, what were his responsibilities? 

A To oversee the work of the employees and make 

sure that the film was treated and the equipment was properly 
serviced, and the repairs were made as necessary. 

Q So he oversaw the operations at 210 West 42nd 

Street? 

A Of the shop, yes. 

MR. LEVITT: No further questions. 

THE COURT: All right, you may step down. 

(Witness excused.) 

THE COURT: Any other witnesses? 

MR. KASSNER: No, your Honor. 

MR. LEVITT: Your Honor, may I have a moment please? 

THE COURT: Defendant rests? 

MR. KASSNER: Yes, your Honor. 

(Pause.) 

MR. LEVITT: Your Honor, the only thing the 
government has to offer in rebuttal is a copy of the corpor¬ 
ate papers for East Coast and as part of that, the papers 
indicating the date and change of name of East Coast to 
its present name, East Coast Cinematics, Inc. 

Counsel has advised me that he will stipulate it 
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2 

1 

into evidence. 


3 

MR. KASSNER: No, I didn't. I said I would 


4 i 

stipulated that it's authentic. I will object to it going 


5 

| in to evidence on the ground that this charge of name took 


6 

place before January 27, 1972. 


7 

THE COURT: What was the date? That's all I need. 


8 

MR. LEVITT: The date of name change, your Honor, 


9 

is November 18, 1969. 


10 

THE COURT: All right. 


| 

11 

I don't need that. I just need the date. 


12 

MR. LEVITT: Your Honor, the other function of it 


13 

is that it lists the official name of East Coast before the 


14 

, name change as East Coast Cinerama Theater, Inc. not East 


15 ! 

Coast Cinerama, Inc. 


16 ! 

MR. KASSNER: I will stipulate to that, your Honor 


17 

il!L COURT: Not necessary. Date of name change, 


18 

1 

November -- 


19 

MR. LEVITT: 18, 1969, your Honor. 


20 

THE COURT: All right. 


21 

MR. LEVI IT: In that case, the government, also rests 

if 

22 

your Honor. 


23 

1HL COURT: All right. Decision reserved. 


24 

MR. KASSNER: May I make an application, your Honor;'! 


25 

THE COURT: Yes. 
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• 

MR. KASSNEP: Your Honor mentioned yesterday 

3 

plain-view. This is one of the things that made me believe 

4 

that it might be extremely beneficial for me to do some 

5 

work which I didn't consider doing and which I think should 

! 

6 

be done relating to the plain-view doctrine when expression 

7 

presumptively protected by the first amendment, such as 

8 

books or lilms as in the :instant case, is involved, and when. 

9 

a gun is involved or heroin is involved,the doctrines are 

10 

completely different. 

11 

It is not common to come across a situation where 

12 

! 

judges are very, very familiar with first amendment impli¬ 

13 

cations of certain material, whereas they are completely 

14 

familiar and well acquainted and daily acquainted with the 

15 

fourth amendment implications. 

16 

Since Roaden versus Kentucky, the Supreme Court 

17 

of the United States has clearly held that whit is an un- 

18 

reasonable search -- 

19 

THE COURT: I gather Roaden against Kentucky is 

20 

cited either in your main brief or your supplemental brief? 

21 

MR. KASSNER: Yes, your Honor, I'm not arguing 

22 

the case. What I'm saying is that the doctrine of plain-view 1 

23 

is completely different as to first amendment material than 

24 

is it as to other materials which your Honor would normally 

25 

think is contraband. Therefore, I think that it would he 
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appropriate if I got the record and wrote a -- 

THE COURT: This decision is coming down in the 
next week. I don't need all that time. You have had plenty 
of time for this, you told me you wanted a suppression 
hearing over a month ago. You have submitted a main brief 
and a supplemental brief. There's got to be an end sometime. 

MR. KASSNER: I didn't know what testimony would 
go in and I didn't know what comment your Honor would make. 

I didn't understand -- 

THE COURT: Don't worry about my comments. You 
producted two briefs. That's enough. You have in it two 
briefs giving your client the benefit of everything he should 
have there is something wrong. 

MR. KASSNER: I am not doing this for me. 

THE COURT: Don't worry about me. You present 
your clients' position as you think it should be presented; 
that's your job. 

MR. KASSNER: That's the application I just made 
now, to get the minutes. 

THE COURT: Obviously at this late date the answer 1 
has to be no, because we can't be dragging it on and dragging 
it out. I hope to try this case in June. 

MR. KASSNER: Well, your Honor, I don't think that 

I 

this case should bo tried. That's why I'm makinq my application 
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2 I) right now. 

3 I; THE COURT: And that's why you will have a 

4 decision within the next week. 

5 MR. KASSNER: Yes, your Honor. 
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A Yes. 

0 Were you married at that time? 

A Yes, I was married. T got married about, I think, 
somewhere in about 1955 or '6. 

Q Did you finish college? 

A No. 

Q Why not? 


A Well, I had a little baby daughter and I was 
getting a subsidy from under the G.I. Bill, but it seemed 
at that time it just wasn't enough. My wife had worked up 
until the time we had our first child. After she had the 



child, I had to go into business, and I had to give up 
school. 

Q That was the vending machine business? 

A Yes. 

Q Would you describe the nature of your business 
from that date until 1968? 

A Well, it was all types of vending machines. 

I started off with some coffee machines, soda machines, 
juot a few of those, and then I put out penny machines, 
they were like target practice pennies, you had to hit a 

target, little kickers and catches, you kick up a ball and 

had to catch it. After I was in that for a year or so 
and made a few dollars I bought a couple of juke boxes and 

SOUTHERN niSTKI.n COUR I REPORTERS tl S COUR I Hoi M 


you 




300 


> 1 

me br Hodas-direct 205 


2 

I started putting out juke boxes in little luncheonettes and 


3 

then I started putting out games and pool tables and I guess 


4 

I was in that business for about 12 years or so up until I 


! 5 

started in 1955, '56, and I had a route of games, juke boxes,, 


6 

pool tables, and in 1968. 


7 

Q 'These are all coin operated devices? 


l 8 

A All coin operated machines, that became my 


9 

—- _ 1 

life, coin operated machines. 

10 

Q Now, how would you run this business? What was 

j 

1 

11 

the nature of this business? 

12 

A Well, it was a one-man business. I was the only 

13 

one that ran it. I made collections. By the way, also 

14 

| during this time I owned a couple of bars also at the same 


15 

I time, I think for a couple of years. I think about, say, 

1 

16 

1963 or '64 I had a couple of bars that I worked them also, 

17 

I tended bar there after I got done with my route. 

I 

18 

It was just a matter of servicing the equipment, 


19 

keeping it running, changing the records on the juke boxes, 

1 

20 

supplying the pool tables, making sure they had the sticks 

i 

I 

21 

and chalk and everything, and repairing the machines and 


22 

collecting the money, splitting it with the store owners. 

1 

23 

y Did there come a time in 1968 or 1967 when the 

| 

24 

| nature of your business took on a different turn? 

1 

25 

A Yes. 
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Q Would you tell the jury when? 

A Well, I had seen in my travels, I had seen at one 
time a coin operated movie device. Now, all the juke boxes 
and game companies were down on 10th Avenue and 42nd Street 
in New York, so I used to travel in quite often from the 
Island where I always lived, and I always used to go down 

I 

42nd Street, and always was very fascinating, the first time 
you go down there, there was just so many people, and so manyj 
lights and so many things, and the thought had occurred 
to me that with so many people walking in one area, that 

I 

it would be a good idea to put in those coin operated movie 
machines in any type of store at all that I could. I went 
ahead and I canvassed the neighborhood and I finally got one 
fellow in a book store that allowed me to put in a couple I 
of coin operated movie machines. 

Q Then what happened? 

A Well, I put in a couple of machines there. 

j 

In fact — and there was a fellow over in New Jersey, 

I found out that that is where I bought these machines from, 
he had 13 machines, that were about 30 years old, very big 

I 

l 

relics like, but these were the only machines at all that 

I 

I knew about in the entire country,so I went over to see him. ! 
His name was Phil Gould. He was overon Market Street in 
Newark. And I believe I borrowed $7,000 from also again from 
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Bankers Trust Company, and I bought these 13 machines from 

him, and I put these 13 machines out in bookstores on 42nd 
Street. 

Before I put any of them in I always made sure 
I had contracts and I also got permission from tne 
Mew York City Licensing Department to put these out. I 
went to see them to find out if they would be legal-, and 
they gave me a letter to the effect tha these machines 
required no licenses and they were absolutely legal. 

I proceeded to put out these 13 machines and they 
were doing quite well. And everybody was the other 
fellows in the bookstores would come up to me and all <isk me 

to put machines in their places. At that time I spread 

’ 

them around. I would have maybe just one machir in one storfc, 
one in another , maybe five or six stores where I had all 

the 13 machines distributed. 

Q Mr. llodas, was that business inherently any 

different than the way it ran — than the way you ran your 

' 

other coin operated devices? 

A No, also you put a quarter in the machine instead 

of a juke box. Instead of hearing music, yo saw a 
picture. j 

0 And the split was the same? 

I 

A The split was the same, with practically all the 
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2 1 

1 

stores. And I — 


3 

Q What happened after these film machines started 

I 

• 


catching on, Mr. Ilodas? 


5 

| 

A Well, I went down to a fellow by the name of Mike 


6 i 

Mulvey who was a biq arcade man to find out where I could 


7 

buy more machines because I was beinq asked for more machines;, 


8 

and he had also a couple of other old relics, and they 


9 ji 

came from a company, and he told me where they came from - 1 

10 , 

1 

Q Do you want some water? 


11 i 

A Wo, that is fine. 


12 ! 

Yes, I v/oud like some water, please, if that is 


13 

possible. 


14 

MR. LEVITT: Your Honor, may counsel approach the 


15 

bench. 

| 

16 

THE COURT: Yes. 


17 

(At th- side bar.) 


18 

MR.LEVITT: Your Honor, the government is not 

| 

19 

sure where all this question of whether he thouqht he was 

t 

20 

1 

1 doinq somethinq leqal as to puttinq out the machines 


21 

or who he spoke to, if there is anythinq of relevance 


22 

to deal with this case. Preliminary badkground was asked 


23 

I in the first five or six ques-.ions, as to who lie spoke to 

> 

24 

and how he started in the company. Anything hereafter woulc 

1 

25 

be immaterial to the charge. 



1 
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Yos, well, I proceeded to put out more machines and 

I 

I nad a — in one of the first stores where I had I think 
three or four machines in, at 239 West 42nd Street, 

I had a little room in the back of the store which I asked 

I 

the proprietor if I could use as an office at thattime, 
because it came to a point at the beginning all I was doing, 

I still had my juke boxes at the very beginning of 1968 — 
my juke boxes and game route. When this business started 
•co prosper I sold my entire vending business, I would say also 
at that time I hired the first people that ever worked for 
me in all my years of business, which was Herb Levin, 

I got him through an ad in the paper, another fellow by the 
name of Tim Jones, I got him from the -- from some kind of 
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I 

I 

state labor board. And then we had a little office where we j 
repaired the projectors in the back of 239 West 42nd Street. 
Timmy -- Timmy and I used to go in the back and take care 
of — it was like a little office — take care of my regular 
business and Tim Jones set up like a little shop back there wnei 
he repaired projectors and sort of treated the film. 

And then what ha-pened was that after I would say 
some time — I believe somewhere in about March of 1968, 
that was’ my first experience of this type where a couple of 
fellows came into the back room one day, where me and Tim 
were and sort of sat down and start asking me certain, like, 

I 

questions that I was not familiar with, like, who are you 
with? I didn’t really know how to answer it. I didn't 
know what they meant when they said who are you with? 

With myself, I guess. Then they start saying,you don't 
understand, you have got to be with somebody. You can’t 
be here alone. You can't be here on this street in this 
area doing what you are doing. I just told them, you know, 
at the beginning, like the first couple of times they came, 
they talked arri they weren't too bad, they just explained to 
me I got to be with somebody, I really didn't know who I had 
to be with. 

Then there came a time when a fellow by the name 
of Penny Glass came in with a couple of younger fellow.. 


o 
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2 

i 

and he said that, I heard there is a lot of pressure being put. 


3 

on you. 


4 

There was also other events that happened in the 


5 

meanwhile. While I was out on my rounds in the stores I was 


6 

also approched by people that were in the stores, certain 


7 

stores I went to, they would grab hold of me and take me 


i 8 




in the back room and also basically it was like the same -- 


9 

the same tning they gave me, Marty, who are you with? 

1 

10 



And -- 


11 

Q And whathappened with benny Glass? 


12 

A Well, benny Glass came in to me and says. 


13 

"Marty, I hear you are under a lot of pressure." 


14 

Wow, I didn't know benny Glass. benny Glass had 


15 

about four stores. I had my -- some of my first machines 

16 

1 

in benny Glass' stores. I had met him on one or two oc- 

1 

17 

casions. Most of the time I saw fellows that were working 

18 

for him, his managers. And he-came down, this one time, 


19 

with a couple of, like I say, young fellows, and he told 


20 

me that, "I heard that's a lot of pressure being put on you." 


21 

Along about that time I had, I believe, machines 

| 

22 

in quite a few stores. There was one store I had machines 

| 

23 

in, I think it was about maybe 8 or 10, just small 

1 

1 

24 

machines, small counter models that were all busted up. 


25 

One day they were broken up, completely destroyed. 

1 
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0 

fa 

In fact, 

at a later date, it would have been, I mean, came 


3 

in and questioned me about that but that was a little 


4 

later. 



5 


i 

Meanwhile Benny Glass came in, he said ,"Marty, 


6 

these things are happening, there is a lot of trouble, you ha 

1 

JO 

7 

got to be 

with somebody." 


8 


And I sort of just at that time, I sort of under- 


9 

stood by 

| 

askinq a lot of people that I came in contact 


10 

with on the street, what the — what they meant, you know, 


11 

you got to be with somebody. And I learned what it meant. 


12 

I was sort of — I just didn't feel at that time that T 

i 


13 

wanted to 

be with anybody. 


14 

Q 

So you refused? 


15 

A 

Yes, I refused. I had worked all my life for 


16 

myself. 


• 

17 


THE COURT: Refused what? 


18 


THE WITNESS: I refusdd to make a deal. lie told 


19 

me that I 

had to be with him. 


20 


THE COURT: Who said that? 


21 


THE WITNESS: Benny Glass. Benny Glass told me that 

1 

22 

the only 

way that I could survive in this business is if 


23 

I sort of 

, you could say, in a way, took him in with me. 


24 

In other 

words, he became my man. And I -- 


25 

0 

Did you subsequently become associated with 
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2 

Benny Glass? 


3 

A Well, after a couple of — 


4 

Q Just answer yes or no. 


5 

A Yes, I did. 


6 

Q What caused you to make this association? 


7 

A Well, there came a time it was about a couple of 


i 8 

months later, Denny was seeing me sort of a little regularly, 


9 

> 

you could say. He waited for me to make collections in the 


10 

store. Tn those days, before Timmy or Herb Levin started 

T 

11 

collecting for me, they were still mechanics like. He used 


12 

to get mein the back of the store and sort of badger me. 


13 

Anyway I got an office at 233 West 42nd Street. It was 


14 

1 

just like a one room office at the back of a studio. There 

15 

were two desks, just a desk for Herb Levin andme. And one day 


16 

I received a phone call and the phone call, the caller 


17 

had said,"Marty," they said, "where is your son?" 


18 

Well, I told him -- 1, got to stop for a minute. 


19 

Q Do you want some water? 


20 

MR. KASSNER: May we have a short adjournment, 


21 

your Honor? 


22 

THE WITNESS: No, that is all right. I will be 


23 

all right in a minute. 


24 

They said to me,"Marty, where is your son?" 


25 

THE COURT: We will have a short adjournment. 

j 
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2 

• 

The jury may retire to the jury room. 


3 

(Jury left the courtroom.) 


4 

(Recess.) 


5 

(Jury present.) 


6 

TIIF COURT: Go ahead. 


7 

A I received this telephone call. They said, 


8 

"Marty, where is your son?" 


9 

I said, "I don't understand, what do you mean?" 


10 

Somethinq like that. 


11 

lie said, "Marty, where is your son. We are asking 


12 

you where is your son" and he hung up. 


13 

Immediately I was, I could sav, a little excited, 


14 

I didn't know what the; were talking about, basically. 


15 

I called up my wife and I asked her, right away, I got her hoi 

ne 

16 

and said, "Where is Jarrett?" 


17 

I believe he was at that time going to nursery 


18 

school or something. She says, "Well, he is not homo yet. 


19 ! 

I don't underhand, he should be home or he had come home or 


20 

was playing." 


21 

I was like -- she looked around for him. And 


22 

she called me right back and says says, "I don't know. Whv 


23 

do you ask?" 


24 

And I said, "You know, nothing. I got a present 


25 

for him." 
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I didn't want to get my wife upset. I immediately, 
walked right out of the office, I just says I got to go home,, 
you know, this might be something wrong. 

Oh, when I got home, my son was home. It was 
about a little over an hour later. My son was home and 
my wife said she wanted to know what's goinq on, my son 
had a letter with him. It was a letter, and in th.e letter 
it said -- he was only about, I guess about five yeais old 
or so, four or five years old, and in the letter it sa> , 

"Hi, Marty. Just to let you know that we are thinking 

very seriously about you." 

That's all it said. I asked my son where he not 

the letter. He said some nice men took him for a ride in 
the car and bought him some ice cream and candy, and they 
said, "Give this letter to your father when you get home. 
They drove him back up the block and they let him out and 
they went. 

0 What happened after that? 

A v/ell, about two days later, Benny Glass came up 
to my office;. lie was also with somebody. Sometimes it 
was the same guy, sometimes it was somebody else. 

And he said,"You don't seem to understand what is 
going on. lie said, "This is no game. He said, "You're not 
with your -- you know, your little penny machines any more." 
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Because I had discussed my past business with him. 

lie said, "You don't understand, Marty." 

He said very serious trouble could happen here. lie said, 

"I hope you know what I mean now. 

I said, "Look —" he was very adamant. But 
also to be very truthful with you, I was friqhtened. And 

then he just says, "By the way," he says,"how is that little | 

I 

boy of yours"? He says, "I hear you really dig him," 
you know, and in other words, he more or less let me know 
that — what was going on. Then he sat down and he siys, 

Okay, Marty, this is it. You are either going to be in 
this business or you are not going to be in this business. 

I am going to be with you or I am not going to be with you. 

If I am not with you I can't guarantee the health of any 
of your children or you." And there were aiguim-;.! 
that, I didn't actually go into actual physical -;>n n> . 
everything before this actually happened, before I go' 
this pnone call, they came up there, there was a coup la 
of actual fights you could say in a way. And he says, 

"Hither you — that's it." 

I 

I told him I'd let him know what 1 was going to do ( 

I 

to give him a day or two to think it over. 

I want home and I guess discussed it with my 
wife. T • »as at that time — 1 making raore money than 
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2 

• 

I had ever made before. And I guess T thought I figured 


3 

I had no choice. He sort of just laid the law down to me. 


4 

I felt it was the safety of my family, my business, I went 


! 5 

ahead and I guess you could say let myself be extorted by 


6 

Benny Glass. 


7 

Q How much money did y>u start paying? 


1 8 

A Well, another thing, you know, at the beginning, 


9 

one of the things was, natura1ly how much he wanted, at the 


10 

1 

beginning. He says,"We 11, I don't want much, you know 

j 


11 

what I mean. 1 know you are doing well, start giving me 


12 

a thousand dollars a week." 

| 


13 

Naturally, at the beginning, you know you protest, 


14 

whatever he would have asked for, 1 would have protested and 


15 

lie explained to me, "Hey look, I got four stores myself anyway j 


16 

I throw you out of the four stores, man, like I am being nice 


17 

to you." 

i 

18 

He made it sound like, you know, a little — what cln 

19 

I do? If he asks me for more I would have had to give hin 

[ 

I 

20 

that too. I had no choice. I thought he was sortof being 

i 

21 

a little nice. But as things progressed, and as I iiad nut 


22 

out more machines and evorytning, he just kept on eating me 


23 

up. Themore the business made, the more he took, and 


24 

he knew how much the business was making because he knew 


25 

everybody on the street, he knew all the stores, he was 
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2 around for like, I hoar, 15 years. lie knew what his stores | 

3 were doing. It got to a point where it went as $5,000 a week. 

4 during 1968. 

5 Q You were paying him sums which started at $1,000 

6 a week and went up to $5,000 a week in 1968 and in January 

7 and February of 1969, is that correct? 

8 A Yes. 

9 Q Do you know how much money you paid him from the 

10 time you started to February 28, 1969? 

11 A I could give an approximation. I did have a 

12 book. 

13 | Q What happened to the book? 

14 |l A Well, I had a little pad and I kept down the payment 

15 of every single payment that I had given to Benny Glass, 

16 and I kept that book in my drawer. There came a time in 197(2 

17 January of 1972, where the New York City Police Department 

18 j had broken into my office, and they took out every single ! 

19 scrap of paper in that office, bar none. every single book,! 

20 record, check books, personal and otherwise. And then 

21 pursuant to a federal court order they were asked to return 

I 

22 it all, and Herb Levin went down to pick it up, it was sup- i 

23 posed to be returned like I think on a Thursday afternoon, and 

24 everything was just like in cartons, just thrown into car- 

25 tons, which they had given us a sheet of supposedly what ! 
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they said they had taken but they didn't return it then, 
they said they were using it, they wanted to keep it a few 

I 

more days, for the audit, and so Herb went back I think the 
following Monday, and he just — they just had the cartons 
laying out there. And then we took all the cartons back to 
the offices and we tried to reassemble our business again. 

Out there were many, many things missing. There were a 
lot of my personal mail was missing that I kept in 
there, correspondence. There was other personal records 
missing of the business, and of mine, arri also there was this 
book that was missing that had the exact payments that I had 

given to Benny Glass. But I would — 1 would say that from the 

' 

period of 1968 of I think I started in with him I think in 
March or April of 1968 through to the end of February of 1969L 
it was in the vicinity of $175,000. 

i 

Q So you kept your records of the money you paid to 
Benny Glass? 

# 

A Yes, I did. I kept them along with the other 
records that they were talking about in the court. 

0 Where did you keep all these records? 

A Right in my desk. They were right there in my 
blotter drawer and there was a folder and all my records were 
there were they were suoposed to be. 

i 

Q All the records of your business were kept in that 
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one room business, were they not? 

A Yes, all the records of my business were kept there. 

Q If you subtract the amount of money that you paid 

Benny Glass from the amount of money that were revealed in 
your daily books, collection books, the amountyiu reported on 
your income tax return was accurate, was it not? 

A Yes. 

Till: COURT: Would you repeat the question? 

. 

Q If you subtract the amount of money you gave to 
benny Glass from the amount of receipts, less expenses, 
which are shown on your daily books. Government's Exhibits 
4 and !>, then the amount you reported on your income 
tax return for 1968 is correct, is it not? 

A Yes, absolutely. 

Q Wow, yougave your accountant figures from time to 

t ime relative to cash receipts, right? 

A Yes. 

o And these figures were the daily receipts less 

the daily cash expenses, less the money you paid to 
Benny Glass, is that correct? 

A That is right. 

Q And those numbers you gave to your accountant were 
accurate, were they not? 

A Absolutely. 



SOUTHERN DIMHia COURT REPORTER* US COURIHOIIm 






316a 

mebr Hodas-direct 221 

Q And the return is accurate, is it not? 

A Yes. 

0 ?Iow, how do you arrive through your recollection 
at the $179,000 number throughout 1968 and up to February 28, 
1969? 

A I started -- like I say from when it started to whep 
it ended, and the money I had given him, and when I' had to 
prepare my tax forms, it just had to jell and that's the way , 
it jelled. I figured that is what I had computed, that 
is the money I had given him. 

O That is more than the money the government claims 
is additional cash receipts. How do you explain that it is 
more than that? 

A Well, it is probably two different reasons. 

I believe Mo. 1, I don't know how the government computed 
completely, like I believe when the men wore up hero on the 
stand, they said that this is what they figured and they 
did this and they did that. So they don't really know the 
actual,you know -- they couldn't comoletely decipher those 
records, but another thing is that I had -- T started paying 
benny Glass before those records -- before they started with 
their records. I was paying benny Glass, 1 believe, in 
March or April of 1968. I believe they started computing 
their records in August of 1968. So I had given Benny Glass ; 
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certain sums of money already by that time. 

q Did there come a time in 1968 or 1969 when you 
had a dispute with Benny Glass? 

A Well, yes. My intentions were not to pay him for¬ 
ever. He was like the boss and I was like a worker, 
lie was makinq much, much more than me, and I guess you 
always play for time, you know, and when you are either 

i 

being blackmailed or extorted or anything. Finally came 

I 

the time, I thought I had like maybe a little rapport with 
him, but they turn on you like a snake. 

I opened up with a store at 1115 6th Avenue, and 
Benny wanted more and I wanted to give hint less, because 
I said it is about time I started -- you know, I was working 
very, very hard, I wasn't going home lots of nights, it was 
the beginning of a business, we were buildinq a new 
business, and he just came in and collected his money, and 
at that time also, I guess you. are a little more -- you have 
a little more fear in you when you are being threatened, 
other {>eoplo that were on your back, ...nd after months 
elapse and everything, you start fooling, you know, the fear 
loaves you, you start getting a little aloof again, so 
I started cutting him down. I started cutting him in 
half and tried to make deals with him, you take your 
stores and everything, and just leave mo be. We had 
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meetings chat effect and he just stood pat- And finally, , 
t says, "That's it, Benny, you know what I mean." 

J 

Every once in a while I sort of would insinuate thatj 
, I am going to people, you know, going to the authorities, some¬ 
thing like that. And there wer some very, very violent 

| 

arguments, so I guess he taught me my second lesson. 

One day in this new store at 1115 a fire bomb was 
thrown through the front window. A Molotov cocktail was 
tnrown thorugh the front window and it did quite a bit of 
damage and everything. 

0 After that, did Benny Glass have any trouble with 

you? 

' 

A Well, no. Wo, he just told me, "Look," he said, 

"that is one store. I will bomb every store you have." 

q Now, did you declare the moneys that were delivered! 

to Benny Glass on your tax return, specifically? 

A No. 

Q Why didn't you? 

A Why didn't I declare it? Well, No. 1, if I 

declared the money that I was giving to Benny Glass T would 
nave had to give the government more money I was making. 

I 

T . c t is No. 1. 

j 

No. 2, for the same reason I gave Benny Glass 
any money in the first place, I guess I didn't tell anybody 
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about it. I guess I was just afraid. I always has the 
thought of my -- of the incident that happened with my son, 
and I knew that it could be repeated. These were sort of 
like bad people. 

Q Now, how did you get to get the goney to pay 
benny Glass and when did you pay him and how did you pay 
him? 

A Well — various different ways. He really 

wasn't that concerned with where he got the money. 

Herb Levin used to give me the record sheets of when 
collections were made, and if you look at the bottom of 
those record sheets you see that there is a figure on the bottom 
of every record sheet. 

. 

Q You are talking about the Government Exhibit 4? 

A Government's Exhibit 4. Well, I used to just 
take out — I knew nenny had to get X amount of dollars, 
and I just used to go ahead and take out every day that was 
collected that X amount of dollars, I used to go down 
to the bank and get large bills for it, and hold it until 
Ilonny Glass came around for it. He either used to come 
up to the office or used to — he'g vie me a call usually. 

I 

he was usually coming to the office — I said drop it off. 

He said drop it off at his store, see him at his 
store, lots of times he made me wait until 11, 12 o'clock 

I 
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BY MR. LEVITT: 

Q Now, you stated that the figures you gave to 

your accountant were the cash receipts, less the business 
expenses, less the payments to Glass, correct? 

A Yes. 

Q And you stated that you have two reasons why 

you did not tell your accountant about Mr. Glass: 

First, Mr. Glass is bad people, and second, 
if it was on the tax return, you'd have to pay more money 
to the government which you didn't have. 

A Yes. 

Q Now, by your tax return, yours personally or 

Last Coast's? 

A I imagine East Coast. 

Q In other words, you knew that your payments to 

Mr. Glass v/ere not deductions for the business; is that 
what you stated? 

MR. KASSNER: Objection, your Honor. I don't 

understand what that means. How does he imply that from 
that statement? 

THE COURT: Because the witness made the 

statement he had to pay more money. 

MR. KASSNER: The witness doesn't have the 

vaguest idea what his tax implications are. 
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THE COURT: Not from his answer to your question. 

Hr. Kassner. lie had no trouble in answering your question. 

A Well, excuse me, would you please repeat that 

question. 

q You told your accountants you would have to 

pay more money i£ they were reported on the tax return and 
you would have to pay more money to the government -than 

you had. 

A Yes. 

Q 3o you are stating you knew that you couldn't 

deduct these? 

A I thought that they were deductions. 

Q Then why would you have to pay more money to 

the government? 

A Why would I have to make more deductions? 

q no, pay more money to the government. 

A This was something that 1 was very frightened 

about. In other words, the same -- I didn't tell anybody 
about this for the same reason v/hy I paid benny Glass money 
in the first place, I didn't tell anybody about these pay¬ 
ments which were being made. 

Q Mr. Hodas, excuse me. 

THE COURT: Wait. Wait. Wait. 

You told your counsel in response to his 
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question to you that the first reason you gave your counsel 
why you didn't report the payments to Glass is because it 
would mean that you would have to give the government more 
than you would have to. 

The question from the Assistant is, how do you 
figure that out? 


i 


THE WITNESS: Well, the actual answer — in 

other words, I figured that this was a deduction from my busi-* 
ness. j fig Urec i that Denny Glass got this money and what 
was left over was the fair amount of money that I should 
report to the -- to the -- 

THE COURT: That isn't the question. The 

question is, you said that if you had reported the payments 
to Glass, you would have had to pay a greater tax. 

THE WITNESS: If I reported the payments to 
Glass? No, no, no. Then either I don't understand you 
or I am being confused now. 

What I meant to say then was that if I had -- 
if I understand now, in other words, what I meant to say, 

I was a bit confused, was that if I went ahead and reported 
the full income without taking off the payments to Benny 
Glass, then I just couldn't survive. 

In other words, I had to take the money off 
that I gave to Benny Glass from the receipts of the business 
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250 


and just report what was^left over 


In other words, to qualify my answer, if there 


was nine — 


THE COURT: You mean you are changing your 

answer now. You are not qualifying it. 

• THE WITNESS: Well, I was a little confused 

in the answer before. That's what I meant to say. . 

THE COURT: Go ahead, Mr. Levitt. 
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2 

• 

would not be a legitimate inquiry from the character witness: 


3 

Would it change your opinion? 


4 

THE COURT: I wouldn't allow the question to be 


5 

1 put. 

| 


6 

MR. LEVITT: Your Honor, if the Court can't rule 


7 

at this time with regard to the remaining witnesses which 


» 8 

I understand will be character witnesses and Levin 'on behalf 


9 

of Mr. Levin, two witnesses I do not know, as to whether 

f 

10 

or not the Court will reverse its ruling as to describing 


11 

the nature of the machines or using the words pornography 


12 

or peep. 


13 

THE COURT: Mr. Levitt, my ruling in response to 


14 

Mr. Kassner's — strike that. 

• 


15 

My ruling on Mr. Kassner’s request that you not 


16 

use peep show was in relation to your direct examination 


17 

an the basis that it had nothing to do with income tax 


18 

evasion. That ruling does n<?t apply when his client 


19 

takes the stand. You can't be shackled and let him ask a 

I 

20 

client all the questions he wishes. When you objected 


1 21 

to his asking such questions which you seemed to have 


22 

been prevented from going into on the government's case, 

• 

23 

I overruled your objection and I said to you he was 

1 

24 

opening the day to cross examination. 


25 

MR. LEVITT: Yes, your Honor, I understand. 
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2 

• 

MR. KASSNER: I don't quite understand what I aske 

3 


3 

on direct 

examination which would raise -- 



4 


THE COURT: How you bought 12 lousy old machines 



5 

i from a second hand dealer and made $175,000 out of it. Are 



6 

they made 

of gold? What made them worth $175,000? 



7 


MR. KASSNER: He didn't make it with the 12 



8 

machines. 

- 



9 


THE COURT: He put them in the first year. 



10 


MR. KASSNER: Yes,but he didn't make it with 



11 

only 12 machines. The firstyear he had over a hundred 



12 

machines. 

... 



13 


THE COURT:It is not in the record. No. 1. 



14 


No. 2, he has a perfect right to ask him, well. 



15 

how do these operate that you made so much money? $25 a 



16 

minute? Well, what do you see for a minute? What is the 



17 

nature of 

the film? You opened that door for him com- 



18 

pletely. 




19 j 


MR. KASSNER: Is there any dispute as to how much 



20 

money was 

grossed in this case? 



21 


THE COURT: You put into the record a description 



22 

of this man's business and he now has a right to let the 



23 

jury know 

what that business was. And I so ruled yester- 



24 

day, but he didn't take advantage of it. If he still 



25 

can do it 

Levin, he csn. That is open to the jury 
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now, wide open. He was never bound on the whole case. 

How can I shackle him on how he can cross examine your 
witnesses, your defense. I shackled him on the government' 
case on the theory that you might rest at the end of the 
government's case and therefore you shouldn’t be prejudiced 
by the fact that your client may or may not have been in¬ 
volved in showing pornographic film but when you put your 
man on the stand all bets are off. You can't go ahead 
and tell the D.A. now I got you in the corner, I can 
ask all the questions I want, you can't cross examine on 
this. 

MR. KAS3NER: If your Honor please, I don't see 
how it is an issue in the case as to what the subject matter 
of the film was. 

THE COURT: It is already out. You used 

peep show yesterday, the court reporter says. Your client 
says he showed them all over Times Square in book stores. It 
doesn't take long for the jury to go from that step to porno 
graphic film. 

MR. KASSNER: What relevance — 

THE COURT: I have ruled, Mr. Kassner. You 
opened the door to pr • ~z r cross examination by the govern¬ 
ment. And that ruling I made was only on the government's 
case, in case you were resting on the government's case 
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and you went to the jury on that basis, you wouldn't be 

prejudiced by it, ami that was the basis of that ruling, and 
there was a darn fair ruling, I think. 

MR.KASSNER: And it still would be. 

THE COURT: Not when you put your client on the 

stand to go flying off intothe wide blue yonder, I don't 
shackle the Assistant U.S. Attorney in that manner. 

MR. BENARD: Now, your Honor, is the Court ruling 
that such questions may be put to Mr. Levin? 

THE COURT: Absolutely. 

MR. BENARD: Suppose I don't go into it, then 
isn't the questioner bound by the direct examination? 

I 

THE COURT: No. 

MR. BENARD: All right,then in view of that -- 
THE COURT: I don't see how you can possibly put 

Levin on the stand and not get out that he was dealing with 

I 

coin operated film machine,and ask him to describe what they 
were like. 

MR. BENARD: I don't intend to ask him that. 

THE COURT: You don't, but hecan. I am going 

I 

to let him. 

MR. BENARD: All right, that is your — you are 

the judge. 

Now then, in light of that, I certainly don't think 
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that the word "pornography" should be used because that's 
a term of art and pornography is only such when 

THE COURT: You can ask him to describe the 

pictures. Were you shown — what is the name you used? 

I 

Temple? Was he showing Shirley Temple pictures? 

MR. BENARD: The truth of the matter is that all 

I 

of these films were not sexually oriented. 

THE COURT: Nobody said all of them were. 

| 

MR. BENARD: That's a fact. 

THE COURT: Isn’t it something for the jury 

to consider si> -* you put all this into the record already 
how do you make all that dough by some old machines? What 
have they got? What is to them that can make 175 grand in 

the course of one year? 

MR. KASSNER: We are not disputing the gross. 

THE COURT: That isn't the point. You put your 

man on the stand to describe his business. The government 
has a right to let the jury know what the business was. 

You kept on going after I ruled. I thought you were going to 


stop. 


MR. KASSNER: The jury knows what the business 


MR. BENARD: I can see my client prejudiced by 


that. 
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2 

THE COURT: Too late. 


3 

1 

MR. BENARD: That is the problem of a joint trial. 


4 

I realize that. What about this business — your Honor's 


5 

i ruling is that he can ask him the nature of the films? 


6 

THE COURT: Right. 

7 

MR. BENARD: And then let Mr. Levin give what he 

8 

thinks is an appropriate answer? 

| 

9 

THE COURT: Sure, as long as it is truthful. 

10 

■ 

MR. BENARD: I don't intend to coach him. 

11 

Levin is not a stupid man, you know. All right, if that's i 

12 

the Court's ruling, then so be it. 

13 

THE COURT: That's the Court's ruling. 

14 

MR. BENARD: I object. 

15 

THE COURT: Okay, let's go. 

16 

(In open court.) 

17 

(Jury present.) 

18 

THE COURT: You may proceed. 

19 

I gather that Mr. Kassner has rested? 

13 

MR. KASSNER: No, your Honor. 

11 

THE COURT: Do'you have another witness? 

1 

1 

li 

MR. KASSNER: Two more witnesses. 


23 

THE COURT: Put them on. 

1 

24 


| 

25 

i 
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A Mo, sir. At the time, between myself and 
Herb's arrival, I used to help Marty, but I never collected 
until llerb came in. 

Q I couldn't hear that last statedment, sir. 

A I did not collect — when I start. After Herb 
came in and his wife was sick and he had to be at the hos¬ 
pital. 

Q Was that in — 

A Yes, it was in '68. Yes, '68. 

Q ;jid so, for that brief time you collected from the 

machines, is that correct? 

A I helped Marty collect when I started before 
Herb came in. 

Q Oh, Mr. Herb came in? 

A I helped Marty. 

Q Mow, these machines that you put the film in, are 
these films known by a common name? 

MR. KASSNER: Objection, your Honor. 

THE COURT: Overruled. 

Q What are these films normally called, sir -- these 
machines, sir? 

A Peep show machines. 

Q And the films in them, what do they usually depict? 
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2 


MR. KASSNER: Objection, your Honor. 


3 


THE COURT: Overruled. 


4 

A 

Well, boy-girl movie. 


5 

’ Q 

I am sorry? 


6 

A 

1 

Boy-girl movies. 


7 

Q 

In the time you were collecting, when you opened 


1 8 

the machine to take out the money, the quarters, were there 


9 

a lot of 

quarters? 

10 

A 

Sometimes there were. Sometimes there weren't. 

11 

Q 

Do you know what arrangements, if any, Mr. Hodas 

12 

had, on behalf of East Coast, with Mr. Glass, concerning the 

13 

proceeds 

from these machines? 

14 

A 

Well, like most stores we collected in -- 

15 

Q 

No, with Mr. Glass, do you know the arrangmeents 

16 

with Mr. 

Glass? 

17 

A 

50-50. 

18 


MR. LEVITT: No further questions. 

19 


THE COURT: Mr. Benard? 

20 


MR. BENARD: I have no questions. 

21 


THE COURT: Do you have any redirect? 


22 


MR. KASSNER: Yes, your Honor. 


23 

REDIRECT 

EXAMINATION 

• 

24 

BY MR. KASSNER: 

i 

25 

Q 

Mr, Jones, on the stores in which Benny Glass 
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UNITED STATES OF AMERICA 


vs. 


75 Cr. 295 


MARTIN J. HODAS and 
HERBERT J. LEVIN 


July 24, 1975 
10:00 A.M. 


Trial Resumed 

CHARGE OF T HE COUR T 

Judge Metzner 

THE COURT: Madam Fore lady, ladies and gentle¬ 

men of the jury: 

We have now reached the point in this trial 
when you are about to enter upon your final function as 
jurors, which is, of course, one of the sacred duties of 
citizenship. You have given careful attention to the 
evidence during the course of the trial, and I am certain 
that you will conduct your deliberations in the same fine 
spirit that you have so far displayed and with impartiality 
and fairness reach a just verdict in this case. 

In our court system the functions of the judge 
and the functions of the jury are clearly defined. It is 
my duty to instruct you as to what the law is; it is your 
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duty to accept the law as I charge it to you. 

Just as I am the exclusive judge of the law, 
so you are the exclusive judges of th • facts. You alone 
determine the credibility of the witnesses, and the weight, 
effect and value that should be given to heir testimony. 

It is up to you to determine from the evidence you have 


heard what the facts are in this case, and from those facts 
decide whether a defendant has violated the law. 

This is a criminal prosecution in which the 
government is one party and the defendants are the other. 
The fact that the government is a party entitles it to no 
greater and to no lesser consideration than any other 
party. It is entitled to the same consideration as given 
to the defendants, no more and no less. 

This case must be decided within the scope of 
the charges against each defendant as contained in the 
indictment, but before discussing the law applicable to 
the charges of the indictment, let us consider some 
general principles which apply to every criminal case. 

An indictment itself is not evidence. It 
merely describes the charges made against a defendant and 
may not be considered by you as evidence of che guiit of 


a defendant. 


Nor can the fact that a grand jury has found 
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this indictment in any way detract from the presumption of 
innocence!.^with which the law surrounds a defendant unless 
and until his guilt is proved beyond a reasonable doubt. 

Each of the three counts in this indictment 
which you will consider alleges the commission of a 
separate and distinct offense. It will be necessary for 
you to reach a verdict of guilty or not guilty as to each 
of the defendants separately on each of the counts of the 
indictment ir which he is charged. 

You must consider and weigh the evidence 
separately as to each defendant in each count. The fact 

' 

that you may find one of the defendants guilty or not 
guilty of one of the offenses charged should not control 
or influence your verdict with respect to any other offense 
of which he is charged, or to a charge against the other 
defendant. 

As a result of my rulings on motions which 
involve matters of law and do not concern you, the charge 
contained in the third count that the defendant Levin 
violated the law which makes it a crime for any person to 
sign an income tax return which he does not believe to be 
true and correct as to every material matter, has been 
withdrawn from your consideration. 

This disposition should not be considered or 
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2 

and common sense which arises after a consideration of all the 


3 

evidence. 


4 

Reasonable doubt is a doubt which would cause 


5 

reasonable persons to hesitate to act in matters of importance 


6 

to themselves. It is not a vague, speculative, imaginary 


7 

something, and a person may not be convicted on mere suspicion 


8 

or conjecture. 


9 

On the other hand, a reasonable doubt does not exist 


4 s. 

merely because a juror does not wish to perform an unpleasant 


11 

duty. 


12 

A reasonable doubt may arise not only from the evident 

:e 

13 

produced, but also from a lack of evidence. A defendant may al 

50 

14 

rely upon evidence brought out on cross-examination of any of 


15 

the witnesses who have testified on behalf of the government. 


16 

Now, it is not necessary for the government to prove 


17 

the guilt of a defendant beyond any possible doubt. Proof is 


18 

usually not a matter of mathematical or absolute certainty. In 


19 

the nature of things it cannot be; but to sustain a conviction 


20 

there must be such proof as satisfies your reason as intell’gen 

- 

21 

people, beyond any reasonable doubt, that the defendant is guil 

-y 

22 

0 

as charged. 


23 

If you do not have a reasonable doubt of a defendants 

1 s 

24 

gui*.r. as to the material elements of a charge, then you should 
return a verdict of guilty on that count. 


25 

If, on the other hand, you do have a reasonable doubt 
as to a defendant's guilt as to any of the material 
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discussed by you, or influence you in any way in passing 
upon the guilt or innocence of the defendant Levin on 
either of the two counts against him which I am submitting 

for your consideration. 

Each defendant has denied the charges in the 
indictment. By his plea of not guilty, each defendant has 
put into issue every material fact alleged in the accusations 
brought against him. 

Accordingly the government, having made the 
charge, has the burden of proving beyond a reasonable doubt 

. , i 

each material element of each count of the indictment. 

This rule applies to each defendant individually i 
as to each of the charges in the indictment. This burden 
of proof never shifts. It remains with the government 
throughout the entire trial and during your deliberations 






as jurors. 


A defendant does not have to prove his innocence.1 


lie is presumed to be innocent, and this presumption is 
overcome only when you reach a conclusion from the evidence 
that his guilt has been established beyond a reasonable 


doubt, 


Now, what is meant by a reasonable doubt? 


There is nothing mysterious about the term. It means, 
as the words themselves indicate, a doubt based upon reason 
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elements of the crime charged, then you must return a 
verdict of not guilty as to that count. 

This trial has been a short one and only yesterday 
afternoon you heard the summations of counsel, in which 
they pointed out the various portions of the proof on which 
they say you should rely to render a verdict in favor of 
their client. 

I see no reason to further detail the contentions 
of the parties or the specific proof to substantiate those 
contentions. 

You will be considering three counts — a 
conspiracy count and two substantive counts. Substantive 
counts and conspiracy counts are governed by different 
legal principles. 

Generally speaking, a substantive count charges 
a violation of law which condemns specific conduct as 
illegal, for example, attempting to evade income taxes, 
or filing a false return. 

On the other hand, in a conspiracy count the 
offense charged is an agreement or understanding of two or 
more persons to commit a violation of a particular substantive 
law. 

Count One of the indictment is the conspiracy 
count. It charges that from on or about Auqust 12, 1968 and 
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up to and including May 14, 1969, Martin J. Hodas and 
Herbert J. Levin unlawfully, willfully and knowingly con¬ 
spired to defraud the United States by impeding and obstruct¬ 
ing the governmental functions of the Internal Revenue 
Service in ascertaining, computing and collecting revenue, 
to wit, income taxes due from East Coast Cinerama Theatre, 
Inc. , and conspired to evade income taxes in violation 
of Section 7201 of the United States Code. 

Not/, what is a conspiracy? It is a combination 
or agreement of two or more persons, by concerted action, 
to accomplish a criminal or unlawful purpose, and one or 
more of the persons who are members of the conspiracy does 
any act to effect or further the object of the conspiracy. 

It is a partnership in criminal purpose in 
which each member becomes the agent of every other member, 
and is a crime in itself. 

To prove a conspiracy here, the evidence must 
show, beyond a reasonable doubt the existence of each one 
of the following elements: 

First: That the conspiracy described was 

formed and existing at or about the time alleged; 

Second: That it was part of the conspiracy 

to do either one of the following: 

To maintain two separate sets of books and 
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2 

records, one set to be used by the defendants' accountants 


3 

for the purpose of computing corporate income tax owing. 


4 

and a second, secret set containing the true and accurate 


5 

income of East Coast Cinerama Theatre, Inc., and further, 


6 

as part of the conspiracy, that the defendants would present 


7 

false and fraudulent books and records showing understated 


8 

income to their accountants for the purpose of transmitting 


9 

that false and fraudulent information to the Internal 


10 

Revenue Service on the corporate tax return of East Coast 


11 

Cinerama Theatre, Inc. for the fiscal year ended February 


12 

28, 1969. 


13 

The third element that you must find beyond a 


14 

reasonable doubt is that the defendant knowingly and 


15 

wilfully became a member of the conspiracy; 


16 

Fourth: That one of the conspirators there¬ 


17 

after knowingly committed at least one of the overt acts 


18 

charged in the indictment, at or about the time and place 


19 

alleged; and 


20 

Fifth: That such overt act was committed in 


21 

furtherance of some object or purpose of the conspiracy 


22 

as charged. 


23 

The word "false" as used in the indictment 


24 

means that the claim was untrue when made, and was then 


25 

known to be untrue by the person making it or causing it 

/ 
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2 But a careful and intelligent consideration 

3 of the facts and circumstances shown by the evidence in any 

4 given case, as to the person's actions and statements, 

5 enables us to infer with a reasonable degree of certainty 

6 and accuracy what his intentions were in doing or not doing 

7 I certain things, and the state of his knowledge. 

8 Now, as to the formation of a conspiracy, it 

9 is not necessary that there be proof that the participants 

10 met together and entered into a formal or written agreement, 

11 or that they directly stated between themselves vhat their 

12 object or purpose was to be, or the details of the plans, 

13 or the means by which the purpose was to be achieved. 

14 Indeed, it would be extraordinary were the 

15 members of a conspiracy to set forth all the actual details 

16 j of their arrangements in a formal and written agreement. 

17 •, When persons, in fact embark together upon a 

18 criminal conspiracy much is often unexpressed, much is 

19 left to unwritten understanding. Generally, such a criminal 

20 conspiracy is a matter of inference, deduced from the 

21 acts and statements of the alleged conspirators. 

22 What the evidence must show in order to 

23 establish that a conspiracy existed is that the members 

24 in some way or other, positively or tacitly, came to a 

25 mutual understanding to violate the law. 
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In this case, it is claimed that the purpose 
of the conspiracy was to evade the payment of the proper 
amount of income tax for East Coast Cinerama Theatre, Inc. 

In determining whether o’- not there was such 
an unlawful agreement, you may judge the acts and conduct 
of each of the alleged conspirators as a whole and the 
reasonable inferences to be drawn from such evidence. 

If you satisfy yourseives, beyond a reasonable 
doubt, that the conspiracy as alleged in the indictment 
existed, then you must determine as to each defendant 
whether he knowingly and willfully was an active participant 
in the unlawful plan, with the intention of furthering its 
objectives. 

Mere knowledge of an illegal act on the part 
of some defendant or other alleged co-conspirator is not 
sufficient. Merely acting in a way which incidentally 
furthers the purpose of a conspiracy, v/ithout knowledge 
that a conspiracy exists, does not make a person a member 
of the conspiracy. 

If a defendant, with knowledge of the specific 
object and purpose of a plan, intentionally encourages, 
advises or assists the scheme, for the purpose of furthering 
it, he thereby becomes a knowing and willful participant 
he thereby becomes a conspirator. 
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The guilt of a conspirator is not governed by 


the extent of his participation. It is not required that 
each of the conspirators participate in, or have knowledge 
of, all of its operations. He may join at any point in 
its progress and be held responsible for all that may be 
or '..as been done. 

In determining whether or not a particular 
defendant was a member of the conspiracy, you may consider 
evidence of his own acts, statements and conduct, as well 
as evidence of the acts, statements and conduct of other 
alleged co-conspirators, and the reasonable inferences 
to be drawn from such evidence. 

The indictment alleges that the conspiracy 
commenced on or about August 12, 1968 and continued to 
May 14, 1969. 

The government, however, is not required to 
prove that the alleged conspiracy existed over the whole 
course of time set out in the indictment. It is sufficient 
if you find that anytime within that period, all of the 
elements of the alleged conspiracy have been proven to your 
satisfaction beyond a reasonable doubt. The fact that 
the government may not have proved that the conspiracy was 
carried on as early as as long as the indictment alleges 
is not of any importance so far as the elements of the 
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crime are concerned. 

The next element that must be proved on this 
issue of conspiracy is the requirement of an overt act. 

You may not find a defendant guilty of 
conspiracy unless you are convinced beyond a reasonable 
doubt that one of the conspirators knowingly committed one 
of the overt acts charged in the indictment. The govern¬ 
ment need not prove the commission of all of the overt 
acts charged in the indictment. 

By the term "overt act" is meant any act 
committed by one of the conspirators in an effort to effect 
or accomplish some object or purpose of the conspiracy. 

It must be knowingly done in furtherance of 
some object or purpose of the conspiracy charged in the 
indictment. The overt act need not be criminal in nature, 
if considered separately and apart from the conspiracy. 

It may be as innocent as the act of a man walking across 
the street or using a telephone. 

The overt acts referred to in the indictment 


are: 


One: In or about March 1968, defendants 

Martin J. llodas and Herbert J. Levin became officers in 
East Coast Cinerama Theatre, Inc., New York, New York. 

Two: From on or about August 12, 1968 up to 
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on or about February 28, 1969, in the Southern District of 
New York, the defendant Herbert J. Levin kept periodic 
’-ecords, to wit: daily books and collection books of 
monies reflecting the true income of East Coast Cinerama 
Theatre, Inc. 

Three: From on or about August 12, 1968 up 

to or on or about February 28, 1969, in the Southern District 
of New York, the defendants Martin J. Hodas and Herbert J. 
Levin falsely and fraudulently made and caused to be made 
income sheets and records and data falsely showing the 
income for the same period of East Coast Cinerama Theatre, 

Inc. 

Four: From on or about August 12, 1960 up to 

on or about February 28, 1969, the defendants Martin J. 

Iiodas and Herbert J. Levin presented and caused to be 
presented false and fraudulent income sheets, records, 
data and day books described in Paragraph 3 herein to 
Phil Weinper, C.P.A. and Robert Johnson at 233 West 
42nd Street, New York, New York. 

Five: On or about May 14, 1969, the defendant j 

Martin J. Hodas, as president of East Coast Cinerama 
Theatre, Inc. signed a United States Corporate Income 
Tax Return Form 1120. 

The fact that a particular defendant is not 
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named in an overt act is of no importance because once 
you find that a conspiracy existed and that a defendant 
on trial was a member of the conspiracy, then he is 
bound by the acts done and statements made by any other 
member in furtherance of that conspiracy, even in the 
absence of such defendant. 

Once you have determined that the offense 
has been established, under the guidelines I have just 
given you, then the crime of conspiracy is complete as to 
every person found by you to have been knowingly and 
willfully a member of the conspiracy. 

Furthermore, at this point the success or 
failure of the conspiracy to accomplish the common object 
or purpose is immaterial. 

Count Two is a substantive count. It charges 
that the defendants unlawfully, willfully and knowingly 
attempted to evade a large part of the income tax due and 
owing by East Coast Cinerama Theatre, Inc. for the fiscal 
year ending February 28, 1969, by filing a false and 
fraudulent income tax return stating that the taxable income 
of East Coast was $4,493.41 and that the amount of tax due 
and owing thereon was $171.78 when, in fact, each defendant 
knew well that the taxable income for East Coast in that 
year was in excess of $139,000.00 and the tax due and 
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2 

owing exceeded $65,000.00. 

l 

3 

In order to establish this crime of income tax 


4 

evasion, the government must establish beyond a reasonable 

I 

5 

doubt each of the following three elements: 


6 

One: That a substantial amount of federal 


7 

income tax is due and owing by East Coast Cinerama Theatre, 


e ! 

Inc. for the fiscal year ended February 28, 1969, over and 


9 

above the amount shown on the income tax return filed by 

■ 

10 

that corporation. 


11 

Two: That the defendants made an attempt to 

I 

12 

evade or defeat the tax. 


13 

Three: That the defendants made the attempt 


14 

knowingly and willfully. 


15 

Now, with respect to the^irst element of 


16 

this count, the government must prove that the corporation 


17 

had taxable income which the defendants failed to report 


18 

on the corporate tax return, and that had such income 


19 

been reported, there would have been a substantial tax due 


20 

and owing to the United States above the tax calculated 


21 

on his return. 


22 

Neither the exact amount of the unreported 


23 

income nor the exact amount of the tax allegedly due thereon 


24 

.eed be proved by the government to a mathematical certainty 


25 

nor is it necessary that the government prove all figures 
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2 

precisely as they are charged in the indictment. The 


3 

I 

government must demonstrate beyond a reasonable doubt 


4 

only the attempted evasion of a substantial portion of 


1 5 

East Coast's tax liability. 

I 

6 

What do I mean by "substantial"? There is no 

1 

7 

absolute amount or particular percentage I can give you 


1 8 

as a criterion. If you find that there is an understate- 


9 

ment, you should measure the size of that understatement 


10 

as against the amount of money involved in the return. 


11 

In other words, you may compare the amount of 

1 

12 

earnings reported by the corporation with the amount that 

#■ 

13 

you find by the evidence should have been reported. 


14 

The unreported amount is the understatement. The amount of 


15 

the understatement can only be substantial if it is 

I 

16 

substantial in relation to the other figures involved. 


17 

and you should consider in this connection all the attend¬ 


18 

ant facts and circumstances in the case. 

1 

19 

If you conclude beyond a reasonable doubt 


20 

that there was due and owing a substantial amount of tax 


21 

over and above the amount reported on the tax return. 


22 

then you must go on to consider whether, for fiscal 1969, 


23 

the defendants made an attempt to evade that tax. 


24 

The claim here is that the attempt to evade 


25 

consisted of filing a false and fraudulent income tax 
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return. In this connection it is claimed that they gave 
false information to the accountants in order that such 
information would be reported to the Internal Revenue 


Service. 


The definitions of false and fraudulent 


that I gave you with respect to Count 1, the conspiracy 
count, apply equally as well here. 

The third element which the government must 
prove beyond a reasonable doubt is that the defendants made 
the attempt to evade knowingly and willfully. 

I have already defined for you under the con¬ 
spiracy count what is meant by knowingly and willfully. 
Those definitions apply equally as well here. As I told 
you then, I will further elaborate on this issue here. 

Defendants claim the unreported income 
referred to by the government consisted of monies extorted 
''from Hodas by a man named Glass. Hodas has testified that 
he believed such payments were deductible and that he did 
not report them because of fear that if he was 
called upon to explain the payments to Glass he would en¬ 
danger his life and that of his son, as well as risk 
physical injury to his business. 

If you find that payments were made to Glass, 
that does not end the matter because the mere fact that a 
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payment was made does not entitle the defendants to an 
acquittal. You must further find that Hodas had an honest 
belief that such payments were deductible under the tax 
law. If you make thio finding,then you should acquit Hodas 
and Levin on this count, as well as Count One. 

Payments to meet the demands of an extortionist 
are clearly not deductible under the law. Neither may they 
be considered as ordinary business expenses or similar 
co larceny, both of which are deductible. 

Extortion is neither theft nor an allowable 
business expense. Finally, in this regard, neither coercion 
nor compulsion are excuses for violating the law under the 
facts as testified to by the defendants. 

In determining whether Hodas had such an honest 
belief that, despite the state of the law, the payments 
were deductible, you may consider whether the normal 
transactions of the business were handled in an unusual 
and circuitous way avoiding the making of records in 
the usual way, considering the size of the business, whether 
a double set of books were kept, whether part of the 
records were purposely concealed either from the accountants 
or from the Internal Revenue Service, whether the defendants 
acted in any way which was intended or likely to mislead 
the authorities in collecting the proper tax, and finally, 
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Ilodas' entire testimony or. this trial. 

The guilt of a defendant on Count Two may be 
established without proof that he himself actually did 
every act constituting the offense. This is so because 
anyone who knowingly aids, abets, counsels, induces or 
procures the commission of a crime against the United 
States is punishable as a principal. 

The government claims the defendant Levin is 
guilty of this charge in Count Two because he aided and 
abetted the defendant Ilodas. 

In order for a defendant to aid or abet 
another to commit a crime, it is necessary that he willfully 
associate himself in some way with the criminal venture, 
knowing the essential elements of the offense as I have 
outlined .it for you, that he willfully participate 
in it as something that he wishes to bring about, that 
he willfully seek by some action of his to make it succeed. 

Mere presence and guilty knowledge on the part 
of a defendant that a crime is being committed is not 
sufficient unless you are also convinced beyond a reasonable 
doubt that the defendant was doing something to forward the 
crime -- that he was a participant rather than merely a 
knowing spectator. 

Let us turn now to the third count of the 
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indictment. The defendant Hodas is charged in Count Three 
with willfully signing a tax return that included a written 
declaration that the statements made were made under 
penalty of perjury, while knowing that the return was not 
true and correct in every material matter. This count 
deals with false statements, and not with tax evasion. 

You must first find beyond a reasonable doubt 
that defendant Hodas signed the return. I gather that 
there is no dispute as to this fact. 

You must also determine that the return had 
a declaration that the statements in the return were made 
under penalty of perjury. Exhibit 1 v/hich is the return 
signed by Hodas contains such a declaration. 

Third, you must determine beyond a reasonable 
doubt that the signer did not believe the return to be 
true and correct as to every material matter. The 
material matter claimed here is that the gross receipts 
were $86,179, whereas it is claimed that the true amount 
exceeded $350,000. 

By true and correct, I mean accurate and 
complete. By a material matter, I mean a matter that is 
of more than insubstantial importance. If the stated 
gross receipts are generally accurate, then there can be 
no false statement as to this matter. 
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However, if you find that there is a 

3 

significant variation between stated receipts and the true 

4 

amount of those receipts, then you would find such state¬ 

5 

ment a material matter. 

6 

Einally, you must find beyond a reasonable 

7 

doubt that Hodas acted knowingly and willfully at the 

8 

time he made and signed the return. I have already 

9 

fully discussed these terms with you as they apply to 

10 

this case. 

11 

Now, in determining the guilt or innocence of 

12 

a defendant, you must decide that question solely from the 

13 

evidence you heard from the witness stand and the exhibits 

14 

that have been placed before you. 

15 

The summations of counsel which you have 

16 

heard are not to be considered as evidence , but only as 

17 

arguments to you as to what counsel feel you should find 

18 

from the evidence. 

19 

In determining the issues in this case, it is 

20 

your recollection of the testimony that is to control and 

21 

not that of counsel. 

22 

If, during the course of the trial, the Court 

23 

sustained an objection by one counsel to a question asked 

24 

by the examining counsel, you are to disregard the question 

25 

and any alleged facts contained in the question, and you 
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may not speculate as to what the answer would have been. 

There are, generally speaking, two types of 
evidence from which a jury may properly find the truth as 
to the facts of a case. One is direct evidence — such 
as the testimony of an eyewitness. The other is indirect 
or circumstantial evidence which is the proof of a chain 
of circumstances pointing to the existence or nonexistence 
of certain facts. 

Circumstantial evidence is the proof of facts 
from which you may reasonably infer a material element of 
the crime. 

Let us take one simple example to illustrate 
what is meant by circumstantial evidence. 

We will assume that when you entered the court¬ 
house this morning the sun was shining brightly outside. 

It was a clear day and there was no rain. Now, assume 
that in this courtroom the blinds are drawn and the drapes 
are drawn, so that you cannot look outside. Assume as you 
are fitting in this jury box, and despite the fact that 
it was dry when you entered the building, someone walks 
in, with an umbrella dripping water, followed in a short 
time by a person wearing a raincoat which is soaking wet. 

If you are asked whether it is raining out, 
you cannot say that you know it directly of your own 
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observation. But certainly upon the combination of facts 
which I have stated to you, even though when you entered 
the building it was not raining outside, it would be 
reasonable and logical for you to conclude that it is rain¬ 
ing now. 

That is about all there is to circumstantial 
evidence. You may draw such inferences as reason and 
common sense lead you to draw from facts which you find 
to have been proven. Great care must be exercised when 
drawing inferences from circumstances proved in criminal 
cases, and mere suspicions will not warrant a conviction. 

However, no greater degree of certainty is 
required of circumstantial evidence than is required of 
direct evidence. It is not on any different or lower 
plane. The law simply requires that in either case you 
must be convinced beyond a reasonable doubt of the guilt 
of a defendant. 

In your search for the truth, you must use 
plain everyday common sense. You must not be governed by 
sympathy,bias , or prejudice. You have seen the witnesses 
on the stand and observed their manner of giving testimony. 
When I refer to witnesses, I, of course, include the 
defendants who have testified here. 

How did the witnesses impress you? Did they 


SOUTHERN DISTRICT COURT REPORTERS IS COUR1HOHM 



1 

2 

3 

4 

5 

6 

7 

8 

9 1 ! 

,0 

11 

II 

12 
13 

“ : 

15 I 

16 

17 

18 

.9 ! 
20 
21 
22 

23 

24 

25 



360 a 

mejw 482 

appear to be testifying frankly, candidly, and fairly? 

In determining what degree of credit you 
should give a witness' testimony, you may consider 
his conduct, his manner of testifying, and his interest 
in the outcome of the litigation. You should also consider 
his relationship to the government or to the defendant, 
his bias or impartiality, and any motive he may have to 
testify falsely. 

It does not necessarily follow, of course, that 
because a person is interested in the result he is incapable 
of telling a truthful version of an occurrence. 

The defendants have testified in this case. 

A defendant who wishes to testify is a competent witness; 
and his testimony is to be judged in the same way as that 
of any other witness. 

If you believe that a witness willfully 
testified falsely to any material fact, you may disregard 
his testimony altogether or you may accept that part of 
his testimony which you believe worthy of credence. What 
you accept or reject as credible evidence is for you to 
determine, but you may not go outside the evidence to 
speculate as to the facts. 

The quality of the testimony of the particular 
witnesses, regardless of who calls them, rather than the 
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quantity of witnesses, is the test to be used in arriving 

3 

at your decision. 

4 

You should consider a witness' entire testimony. 

5 

his direct examination, his cross examination, his redirect 

6 

examination. You should consider the strength or weakness 

7 

of his recollection in the light of all the testimony and 

8 

attendant circumstances in the case. 

9 

Inconsistencies or discrepancies in the testimony 

10 

of a witness, or between the testimony of different witnesses, 

11 

may or may not cause you to discredit such testimony. 

12 

Two or more persons witnessing an incident 

13 

or a transaction may see or hear it differently. Innocent 

14 

misrecollection, like failure of recollection, is not an 

15 

unusual experience. 

16 

In weighing the effect of a discrepancy, 

17 

consider whether it pertains to a matter of importance 

18 

or to an unimportant detail, and whether the discrepancy 

19 

results from innocent error or willful falsehood. 

20 

There have been several charts introduced into 

21 

evidence by the government during the course of this trial. 

22 

These charts are not independent evidence of a defendant's 

23 

guilt or innocence. They were admitted merely as a 

24 

summary of the exhibits and testimony and are to be used 

25 

by you solely as aids in understanding the proof adduced. 
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The ultimate decision is for you and you alone 


to make after weighing all of the evidence. To the 
extent that any of the charts conform to what you deter¬ 
mine the underlying facts to be, you may accept them; to 
the extent they differ, you must reject them. 

The defendant Levin has offered evidence of 
his reputation in the community prior to the indictment 
in this case, for being truthful, honest, and a man of 
integrity, and a law abiding citizen. 

You should consider this testimony along with 
all the other evidence in the case in determining his 
guilt or innocence. Evidence of a defendant's reputation 
as to those traits of character ordinarily involved in the 
commission of the crime charged, may of itself give rise 
to a reasonable doubt, since you may think it improbable 
that a person of good character in respect to those traits 
would commit such a crime. 

However, evidence of good reputation should not 
constitute an excuse to acquit the defendant, if after 
weighing all the evidence, including the evidence of good 
character, you are convinced beyond a reasonable doubt that 
the defendant is guilty of a crime charged in the indict¬ 


ment . 


You may call for any exhibits which you desire 
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to use in conjunction with your deliberations. You may 
call for a reading of any portion of the official transcript 
of the evidence, or any portion of this charge. 

You are instructed that the question of possible 
punishment of a defendant in the event of conviction is 
no concern of the jury and should not, in any sense, enter 
into or influence your deliberations. 

The duty of imposing sentence in the event 
of conviction rests exclusively upon the Court. The 
function of the jury is to weigh the evidence in the 
case and determine the guilt or innocence of the defendants 
solely upon the basis of such evidence. 

I have sought to avoid any comments which 
might suggest that I have personal views on the evidence, 
or that I have any opinion as to the guilt or innocence of 
either of the defendants, and you are not to assume that 
I have any such views or opinion. This charge is given to 
you solely to instruct you as to the law applicable to 
this case. 

The actions of the judge during the trial in 
granting or denying motions or in ruling on objections 
by counsel, or in statements to counsel, or in attempting 
to clearly set forth the law in these instructions, are not 
to be taken by you as any indication of any determination 

SOUTHERN DISTRICT COURT REPORTERS, Us COUR1HOIM 

t-i I| | 1 * ‘II \V '<>*» ‘I' ’•«' 1 • 


) 


! 


364a 



mejw 486 
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of the issues of fact. These matters, the actions of the 
Court, relate to procedure and law. 

You, the members of the jury, determine the 


facts. 

There are twelve members of this jury, and all 
of you must agree upon any verdict you reach as to each 
defendant on any count in the indictment. 

This case is obviously an important one to the 
defendants. It is equally important to the government. 

I am submitting it to you in complete confidence that you 
will comply with your oath as jurors and decide the case 
fairly and impartially, and without fear or favor. 

If there are any exceptions, I will take 
them in the robing room. 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOIIM 


».')•!» 1 * ’ f *i* v»» v* » 


•* i • 




/ 


HHHHH 




365 a 


i 

mebr 487 


2 

(In the robing room.) 


3 

MR. KASSNER: Good morning. Judge. 


4 

THE COURT: Yes, Mr. Kassner? 


5 

MR, KASSNER: Shall I state my exceptions to the 


6 

charge, your Honor? 


7 

THE COURT: Yes. 


8 

MR. KASSNER: I except to the charge which in¬ 


9 

dicated and induced as an overt act that on March 196 8 


10 

defendants became officers in East Coast. 


11 

I further except and object to ^hat charge which 


12 

states that you must find that Hodas had an honest belief 


13 

that the payments were deductible on the grounds that he 


14 

would not have had to declare that income on his income tax 


15 

return if he had believed that the payments were made to a 


16 

partner or joint venturer or be it a silent partner or joint 


17 

venturer of East Coast, to wit, Benny Glass. 


18 

I also object to that part of the charge which 


19 

instructed the juror that extortion payments do not con¬ 


20 

stitute theft nor are allowable business deductions. 


21 

Furthermore, I respectfully request an additional 


22 

charge that if you believe that Benny Glass was a partner 


23 

or joint venturer of East Coast, any payments made to 


24 

Benny Glass as such partner or joint venturer need not have 


25 

been declared by East Coast as income on its income tax 
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return. I know your Honor ruled in the middle of the 
trial that he would not give such an instruction. 

I am nevertheless asking for it formally on the 


record. 


a charge 


COURT: The evidence doesn't support such 


flR. KASSNER: I know your Honor's position. 

THE COURT: The request is denied. 

MR.E BENARD: I have no exceptions to the 

charge other than with respect to the evidence bearing on the 
good character of Mr. Levin. I except to be portion 
wherein your Honor stated that evidence of good character 
could not give rise to a reasonable doubt, or at least that 
was the implication that I took from it. 

THE COURT: Evidence of good character by itself. 

You take all the evidence in consideration. What I gave is 
the canned charge. 

Anything else? 

MR. BENARP- What I am saying is this: Evidence 

I 

of good character when take in conjunction with all the 
evidence may give rise to a reasonable doubt when there is 
no reasonable doubt absent the evidence of good character. 
That is the charge I am asking for. 

THE COURT: Denied. 
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For the record there are two cases wh^ch state 

that extortion is neither a business expense nor larceny: 

Bonney v. C.I.R., 247 F. 2d 237 at page 239, and Terminal 

Equipment Company, CCH Tax Court Decisions, TC Memo, 

1955-132. 

MR. KASSNER: As long as your Honor cited cases I 
respectfully refer your Honor to Section 155E of the 
Internal Revenue Code — 

THE COURT: Why didn't you do that before trial'' 

MR.KASSNER: If it is your Honor's position that 
the law is hidden from you and I am the only one that can 
reveal it to you then I have nothing more to say. 

THE COURT: That is not my position, Mr. 

Kassner. You know that. That is not my position. 

I want the record to show that back in June 
Mr. Kassner was given three weeks time to prepare his 
requests to charge and memorandum of law with the trial date 
a month away; that on the date that these requests to 
charge and memorandum of law were due, my champers received 
a call asking for an extension to Thursday night or early 
Friday. The requests to charge were delivered at 4:30 
last Friday afternoon and there was no memorandum of law, 
although the defendant well knew what the defense in this 
case was going to be. 
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I might add, I doubt whether the government knew 
what the defense was going to be, and the Court certainly 
had no indication of what the defense was going to be. 

MR. KASSNER: If your Honor please, for the last 
fully two months I have been working seven days a week, 18 
hours a day on a Court of Appeals brief that had to be in -- 
THE COURT: Then you have no right to represent 
this cleint before this court. 

MR. KASSNER: I had an associate working on 
this, and he is the one who was supposed to get it in — 

THE COURT: That is no excuse when you have had a 
case and you have had a conference and you have had a letter 
giving you a month's notice of trial. You should have a 
right to get out of the case then. That is your obligation 
to your client. 

MR. KASSNER: I have a right to expect you to 

charge in conformity with due process. 

THE COURT: And I have a right to expect that 


a lawyer who represents a client, obviously getting paid for 
would advise the Court of what his issue is when the Court 
can have no possible knowledge of what the defense could be 


until you open Monday morning. 

MR. KASSNER: Well, your Honor was aware of it 
Monday morning. 
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THE COURT: Monday morning. Your job is to let 
me know in advance. That is what the Court of Appeals 
says in its decisions, Mr. Kassner. 

We will go outside and let the jury start to 

deliberate . 

(In open court.) 

THE COURT: At this time, Mrs. Bradley and 

Mrs. Venable, we say goodby. Than, ycuvery much. 

You do not enter into the deliberations of the jury. If 
you have anything in the jury assembly room in the back, 
would you please go get them now and report back to Room 
109. Thank you. 

(Alternate jurors excused.) 

(Marshals sworn.) 

THE COURT: Ladies and gentlemen of the jury, 

please follow the marshals. 

(Jury retired at 11:05 a.m.) 

THE COURT: I assume, gentlemen, that if any 

requests are made for exhibits you can agree among yourselves 
as to what goes in. I gather there were no exceptions to the 
exhibits that I know of. 

MR.LEVITT: No, your Honor, none that I know of. 

Your Honor, as a matter of housekeeping, rather 
than read in a list of all the 3500 material turned over, 
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I have compiled such a list and just ask that it be marked 
as Exhibit 3500 for the record. 

MR. BENARD: No objection. 

THE COURT: Any objection, Mr. Kassner? 

MR. KASSNER: No objection, your Honor. 

THE COURT: All right. 

(Government's Exhibit 3500 was received in 
evidence.) 

THE COURT: I have directed that lunch be brought 
in for the jury. 

I would assume that from the time the marshal 
brints the lunch back to them you can have one hour there¬ 
after for your own lunch period and the Court will so 
inform you when the lunch is brought in by the marshals. 

(Recess.) 

(Note from jury: 11:.i a.m.) 

THE COURT: I have a request fro.. he jury which 
reads as follows: 

"List of charges. 2. Evidence submitted." 

I am going to send a note back to the jury which 
will read as follows: "By 'evidence submitted' do you mean 

the exhibits that were introduced in evidence?" I think 
they mean the exhibits. I don't think they want the 
whole testimony read back to them again. 
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Take it back. 

(Pause.) 

THE COURT: Yes, the answer is yes. Do we have a 
clean copy of the indictment? 

I have a clean copy here if you want to use it, 
a second copy. 

MR. LEVITT: Yes, your Honor. 

(Court Exhibit 1 was marked.) 

(Note from jury: 12:30 p.m.) 

(Jury present.) 

THE COURT: Mrs. Ricks, ladies and gentlemen of 
theory, you have sent a communication to the Court which 
reads as follows: 

"We would like to hear the testimony of the Mr. 
Hodas." Do you want the whole thing read. Both direct 

and cross? 

MRS. RICKS: Yes. 

THE COURT: The whole thing? All right, go ahead 

(Testimony read.) 

(Note marked Court Exhibit 2.) 

(Jury retired at 1:45 p.m.) 

THE COURT: I have been informed that the jurors' 

has been delivered. 

We will take a luncheon recess until 2:35. 

(Luncheon recess.) 
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you further find defendant Herbert Levin not guilty as to 
Count 1 and not guilty as to Count 2. So say you all? 

HIE FORELADY: Yes. 

THE COURT: Do you wish the jury polled, 

Mr. Kassner? 


MR.KASSNER: No, your Honor. 

THE COURT: Miss Ricks, ladies and gentlemen of 


the jury, you have given very careful attention to the 
evidence as you heard it during the course of this trial. 

You have deliberated long on the question and you have done 
what our American system of justice requires, that is, to 
carefully evaluate the testimony and determine according to 
your conscience the guilt or innocence of the parties 
involved. That is all that we can expect of a jury and we 

i 

thank you very much. 

| 

I am informed you have finished your service and 
certificates of service will be given to you by the clerk and 
in due course you will receive your checks. 

Thank you very much. 

(Jury excused.) 

THE COURT: Any motions, Mr. Kassner? 

MR. KASSNER: Your Honor, I move that the 
verdict be set aside as against the weight of the evidence. 

I move for a judgment of acquittal. 
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I have no further motions. 

THE COURT: Motions are denied. 

Sentence will take place on September 9th, 
Room 36 at 10 a.m. and I wish a presentence report. 

Bail will be continued to the day of 


sentence. 

All riaht, gentlemen. 

MR. LEVITT: Thank you, your Honor. 
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